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Snce reinstating the death penalty in 1978, California taxpayers
have spent roughly $4 hillion to fund a dysfunctional death penalty
system that has carried out no more than 13 executions. The current
backlog of death penalty cases is so severe that most of the 714
prisoners now on death row will wait well over 20 years before their
cases are resolved. Many of these condemned inmates will thus
languish on death row for decades, only to die of natural causes while
still waiting for their cases to be resolved. Despite numerous warnings
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of the deterioration of California’s capital punishment system and its
now imminent collapse, the Legidature has repeatedly failed to enact
measures that would improve this death row deadlock. At the same
time, voters have continued to expand the death penalty through the
direct voter initiative process to increase the number of death-eligible
crimes.

This Article uncovers the true costs of administering the death
penalty in California by tracing how much taxpayers are spending for
death penalty trials versus non—death penalty trials and for costs
incurred due to the delay from the initial sentence of death to the
execution. In addition, the Article examines how the voter initiative
process has misled voters into agreeing to the wasteful expenditure of
billions of dollars on a system that has been ineffective in carrying out
punishment against those who commit the worst of crimes. Our
research reveals that in every proposition expanding the list of death-
eligible crimes between 1978 and 2000, the information provided by the
Legidative Analyst’s Office in the Voter Information Guides told voters
that the fiscal impact of these initiatives would be “ none,” “ unknown,”
“indeterminable,” or “minor.” Relying, at least in part, on this
information, Californians have used the voter initiative process to enact
“tough on crime” laws that, without adequate funding from the
Legidature to create an effective capital punishment system, have
wasted immense taxpayer resources and created increasingly serious
due process problems.

Finally, this Article analyzes corrective measures that the
Legidlature could take to reduce the death row backlog, and proposes
several voter initiatives that California voters may wish to consider if
the Legidature continues to ignore the problem. It is the authors' view
that unless California voters want to tolerate the continued waste of
billions of tax dollars on the state’s now-defunct death penalty system,
they must either demand meaningful reforms to ensure that the system
isadministered in a fair and effective manner or, if they do not want to
be taxed to fund the needed reforms, they must recognize that the only
alternative is to abolish the death penalty and replace it with a sentence
of life imprisonment without the possibility of parole.
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INTRODUCTION

“Whenever the people are well informed, they can be
trusted with their own government; that whenever things
get so far wrong as to attract their notice, they may be
relied on to set themto rights.”

—L etter from Thomas Jefferson to Richard Price, 1789

Despite numerous warnings of the deterioration of California’'s
death penalty system over the last 25 years, and more recent signs of
itsimminent collapse, the Legislature and the Governor’s office have
failed to respond to this developing crisis. The net effect of this
failure to act has been the perpetration of a multibillion-dollar fraud
on California taxpayers. California voters have been led to believe
that the capital punishment scheme they have been financing for the
last 32 years would execute those murderers guilty of committing
“the worst of crimes.”* This has not occurred. Instead, billions of
taxpayer dollars have been spent to create a bloated system, in which
condemned inmates languish on death row for decades before dying
of natural causes and in which executions rarely take place.

The electorate has the right to be informed about whether the
Legidlature is meeting its responsibility to avoid wasting the taxes it
receives to fund the criminal justice system. Californians must
demand an accounting of the real costs—the heretofore largely
hidden costs—of administering an effective system of capital
punishment. The costs of expensive death penalty trias are the tip of
the iceberg; the exorbitant bills to the taxpayers begin to stack up in
earnest after a death sentence is imposed. At that point, California
taxpayers foot the $144 million annua bill for providing housing,
healthcare, and legal representation to condemned inmates, many of
whom are dying of natural causes.? Unless California voters want to
tolerate the continued waste of hillions of tax dollars on the state's
now-defunct death penaty system, they must either demand
meaningful reforms to ensure that the system is administered in afair

1. Kennedy v. Louisiana, 554 U.S. 407, 446-47 (2008) (“[T]he [death] penalty must be
reserved for the worst of crimes and limited in itsinstances of application.”).

2. SeeinfraPart|.A.4.b.i.
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and effective manner or, if they do not want to be taxed to fund the
needed reforms, they must recognize that the only alternative is to
abolish the death pendty and replace it with a sentence of life
imprisonment without the possibility of parole.

By failing to provide the funds necessary to appoint competent
counsel to represent capital prisoners in their automatic appeals and
state habeas corpus proceedings, the state has ensured that, on
average, death row inmates are warehoused in the costly condemned
inmate facility at San Quentin for as many as 10 years before the
California Supreme Court reviews their convictions and sentences on
direct appeal.® For the first four or five years of that period,
condemned inmates simply sit awaiting the appointment of counsel.*
If the conviction and sentence are affirmed on direct appeal, the
condemned inmate waits an additional three or more years before
state habeas corpus counsel is appointed,® only to find that the
California Legislature has not provided sufficient funds to permit
counsel to conduct an adequate investigation into the merits of his or
her clams of state and federal constitutional violations. Finaly,
because the California Legislature fails to provide adequate funds to
state habeas corpus counsel, federal courts are compelled to ensure
that appointed federal habeas corpus counsel is sufficiently funded to
investigate claims of constitutional violations that should have been,
but were not, investigated during the state habeas corpus proceeding.
Under the current system, the cost to federal taxpayers to litigate the
federal constitutional claims of those prisoners sentenced to death
since 1978 will total approximately three-quarters of a hillion
dollars.®

The Legidature's failure to follow the recommendations made
by the California Commission for the Fair Administration of Justice
(“the Commission” or “the CCFAJ’) in 2008—the very commission
it appointed to study the effectiveness of the death penalty in
California—makes clear that the future of California s death penalty

3. Arthur L. Alarcon, Remedies for California’s Death Row Deadlock, 80 S. CAL. L. REV.
697, 723 (2007).

4. CAL. COMM'N ON THE FAIR ADMIN. OF JUSTICE, FINAL REPORT AND
RECOMMENDATIONS ON THE ADMINISTRATION OF THE DEATH PENALTY IN CALIFORNIA 122
(Gerald Uelmen ed., 2008) [hereinafter FINAL REPORT], available at http://www.ccfaj.org/
documents/CCFA JFinal Report.pdf.

5. Id. at 123.

6. SeeinfraPart|.A.3.
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is now up to the voters.” It is the authors hope that once the
electorate has been informed of what these unconscionable delays
are costing the taxpayers, and the degree to which the system has
become unworkable, California voters will have the information they
need to demand rea reform.® Maintaining the status quo is
untenable. We believe that an informed electorate, mindful of the
Legidature’'s chronic failure to act, will either direct their elected
representatives to take action to reduce the delay in the review of
capital cases, or decide to use the direct-initiative process to reform
the present dysfunctional system, or abolish the system completely.®

OVERVIEW

In 1978, Cadlifornia voters cast their ballots in favor of an
initiative that promised to give California“famil[ies] the protection

7. The Cdifornia Commission on the Fair Administration of Justice (“the Commission” or
“the CCFAJ") issued its Final Report and Recommendations on the Administration of the Death
Penalty in Cdifornia (“Final Report”) on June 30, 2008. FINAL REPORT, supra note 4.
Specifically, the Legislature has failed to follow the Commission’s recommendation that a
constitutional amendment be passed that would allow condemned inmates’ appeals to be heard by
the California Court of Appeal’s 110 justices in atimely manner, id. at 118, 14749, and to enact
legislation to provide funding for the timely appointment of post-conviction representation, id. at
116-17, 131-33, which would immediately address some of the most serious problems
responsible for the current unconscionable backlog.

8. Then-sitting California Supreme Court Chief Justice Ronald M. George explained in his
testimony before the Commission that “[a]ny attempt at a ‘quick fix' will likely create only
additional confusion and further delay that potentialy could adversely affect not only the right of
defendants, but aso the interests of the friends and families of victims, as well as the
administration of justice overall. We are at a point now at which choices must be made and
expectations adjusted accordingly.” Chief Justice Ronald M. George, Testimony Before the
Commission on the Fair Administration of Justice 43 (Jan. 10, 2008), available at
www.ccfgj.org/documents/reports/dp/expert/Chief’ sTestimony.pdf  [hereinafter Testimony of
Chief Justice Ronald M. George].

9. The Commission found that it would cost an additional $232.7 million per year to keep
the death penalty and reduce delays to the national average, or, an additional $130 million per
year to keep the death penalty in a narrower scope with fewer death-eligible crimes. FINAL
REPORT, supra note 4, at 147. The Commission found that abolishing capital punishment and
replacing it with a system that imposes a sentence of life without the possibility of parole for
those now eligible for the death penalty would reduce the costs now incurred by the state of
California from $137.7 million per year to $11.5 million per year. Id. at 146; see also Carol J.
Williams, Death Row Foes Cite Sate Costs, L.A. TIMES, June 30, 2009, at A3 (interviewing
Mark Drozdowski, a deputy federal public defender who heads the Los Angeles capital case unit,
and commenting that “ California could save $1 billion by commuting all capital sentences to life
without parole”).
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of the strongest, most effective death penalty law in the nation.” °
The voter information pamphlet that is mailed to al registered
voters in the state of California (“Voter Information Guide’)
represented to voters that the costs of the new law were
“[i]ndeterminable,” but that “an increase in the number of
executions” would “offset[] part of the increase in the prison
population.” ** Between 1978 and 2000, California voters passed
six additional crime initiatives, each one further broadening the
scope of California’s death penalty by expanding the list of death-
eligible crimes. ** At each of these elections, voters cast their ballots
based on the information provided by the Legidative Anayst's
Office (LAO or “Legidative Analyst”) that was included in the
Voter Information Guides. The LAO informed voters that the fiscal
impact of these initiatives would be “none” *unknown,”
“indeterminable,” or “minor.” 3

10. CAL. SEC'Y OF STATE, CALIFORNIA GENERAL ELECTION, NOVEMBER 7, 1978: BALLOT
PAMPHLET 35 (1978), available at http://traynor.uchastings.edu/ballot_pdf/1978g.pdf (rebutting
the argument against Proposition 7) [hereinafter CALIFORNIA BALLOT PAMPHLET, NOVEMBER
1978]. Proposition 7, a voter initiative known as the Briggs Initiative, added 16 specid
circumstances to the existing list of 12 death-éligible crimes. For more on this, see infra Part
11.B.2.d, titled The 1978 Briggs Initiative Proposition 7—16 More Special Circumstances: 28
Death-Eligible Crimes. In the “Rebuttal to Argument Against Proposition 7" published in the
Voter Information Guide, voters were told that “[t]his citizen’ sinitiative will give your family the
protection of the strongest, most effective death penalty law in the nation.” CALIFORNIA BALLOT
PAMPHLET, NOVEMBER 1978, supra, at 35.

11. CALIFORNIA BALLOT PAMPHLET, NOVEMBER 1978, supra note 10, at 32-33. The
Officia Title and Summary Prepared by the Attorney General, which included the “Analysis by
Legislative Analyst” for the Voter Information Guide stated: “Financial impact: Indeterminable
future increase in state costs.” Id. at 32. The Legidlative Analyst estimated that “over time, this
measure would increase the number of personsin California prisons, and thereby increase the cost
to the state of operating the prison system. ... [But t]here could also be an increase in the
number of executions as a result of this proposition, offsetting part of the increase in the prison
population.” 1d. at 33 (emphasis added).

12. SeeinfraPart 1.

13. The death penalty initiatives referenced here are discussed at length in Part 1, infra. In
summary, with each proposed initiative the Legislative Analyst told voters that the fiscal effect of
theseinitiatives were: (1) “Fiscal impact: None.” (Prop 17); (2) “Financial impact: Indeterminable
future increase in state costs.” (Prop 7); (3) “unknown increases in state costs.” (Prop 114);
(4) “only a minor fiscal impact on state and local governments, or there may be a major fiscal
impact.” (Prop 115); (5) “probably result in minor additional state costs.” (Prop 195);
(6) “unknown state costs,” (Prop 196); (7) “unknown, but [] probably minor,” (Prop 18); or (8) no
mention of costs at all with respect to the proposed addition of more death-éligible crimes
(Prop 21). See generally California Ballot Measures Databases, U. CAL. HASTINGS C. L. LIBR.,
http://library.uchastings.edu/library/california-research/ca-ball ot-measures.html (last visited Mar.
26, 2011) (providing full text and accompanying materials of California ballot propositions from
1911 to 2006).
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32 INMATESHAVE DIED ON DEATH ROW WITH
FEDERAL HABEAS CORPUSPETITIONS STILL PENDING

According to records of the federal district courts
and of the California Department of Corrections and
Rehabilitation (CDCR), the following inmates died on
death row (or in hospitals nearby) while their habeas
corpus petitions were pending in federal court. The
lengthy delays experienced by some of these
condemned inmates in federal district court reflect the
fact that federal habeas proceedings are often stayed
one or more times, sometimes for a period of many
years, in order to permit the condemned inmate
petitioners to return to state court and “exhaust” habeas
clams. See 28 U.S.C. 8§2254(b)(1)(A) (2006)
(requiring exhausting of remedies available in state
courts prior to filing afederal habeas corpus petition).

1. JOSEPH MUSSELWHITE died of natural causes on
February 2, 2010, at the age of 47. He was convicted in 1990 of
one count of first-degree murder with the specia circumstance
of murder in the commission of a robbery and one count of
attempted second-degree murder. At the time of his death, his
§ 2254 Petition for Writ of Habeas Corpus—which wasfiled in
2002—had been pending in the Eastern District of California
for eight years.

2. CEDRIC HARRISON died of natural causesin a hospital on
November 19, 2009. He was sentenced to death for two first-
degree murders committed in 1987. At the time of his death, his
§ 2254 Petition for Writ of Habeas Corpus—which wasfiled in
2009—was pending in the Eastern District of California.

3. ALBERT HOWARD died at a hospital near San Quentin
State Prison of natural causes on August 13, 20009, at the age of
57. He was sentenced to death in 1983 for murdering a 74-year-
old woman in Tulare County. At the time of his death, his
§ 2254 Petition for Writ of Habeas Corpus—which wasfiled in
1993—had been pending in the Eastern District of California
for 16 years.
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Our research has disclosed that these death penalty initiatives
have created the nation’s largest death row at a cost of roughly
$4 billion to state and federal taxpayers for those judgments of
death imposed since 1978.* The state is poised to spend an
additional $1 billion in the coming years to construct an even larger
death row facility that will accommodate over 1,000 condemned
inmates and will require hiring 347 additional staff.*® Since
executions are virtualy nonexistent in California, the planned
facility is expected to fill rapidly and reach capacity by the year
2014.%

Despite the fact that, as of May 2011, California's death row
houses over 714 condemned inmates, it has carried out only 13 of
the 1,242 executions that have occurred in the country since
1976."

14. Assetforthindetail in Part LA, infra, we have calculated the total expenditures for costs
associated with administering the death penalty in California since 1978 to be approximately
$4 billion. When the costs are factored in that will ultimately be borne by federal taxpayers to
litigate the federal habeas corpus petitions of those condemned inmates who have not yet begun
their federal proceedings—an additional $619 million—the cost will be closer to $5 billion.

15. CAL. STATE AUDITOR, CALIFORNIA DEPARTMENT OF CORRECTIONS AND
REHABILITATION: ALTHOUGH BUILDING A CONDEMNED INMATE COMPLEX AT SAN QUENTIN
MAY COST MORE THAN EXPECTED, THE COSTS OF OTHER ALTERNATIVES FOR HOUSING
CONDEMNED INMATES ARE LIKELY TO BE EVEN HIGHER 2, 26 (2008), available at
http://www.bsa.ca.gov/pdfs/reports/2007-120.2.pdf. The state has been preparing to construct and
activate a new Condemned Inmate Complex (CIC) at San Quentin, which is estimated to cost
over $400 million. Seeid. at 1. The new facility will cost an estimated $58.8 million per year to
operate and is projected to cost $1.2 billion over the next 20 years. Id. On April 28, 2011,
Governor Brown announced that construction of the planned CIC would not go forward at this
time because “the state cannot justify the expense at a time of massive cuts to essential services.”
Associated Press, Brown Cancels Plans for New Housing at San Quentin, SILICON VALLEY
MERCURY NEws (Apr. 28, 2011, 3:55PM), http://www.mercurynews.com/breakingnews/ci_
179510527nclick_check=1.

16. CAL. STATE AUDITOR, supra note 15, at 2.

17. Just over three years ago, we noted that, with the 662 inmates on death row at that time,
“the backlog in processing death row appeals is now so severe that California would have to
execute five prisoners per month for the next ten years just to carry out the sentences of those
currently on death row.” Alarcon, supra note 3, at 711. The California Department of Corrections
and Rehabilitation (CDCR) currently lists the total number of death row inmates at 714. Div. OF
ADULT OPERATIONS, CAL. DEP'T OF CORR. & REHAB., DEATH ROW TRACKING SYSTEM:
CONDEMNED INMATE SUMMARY LIST 4 (2011), available at http://www.cdcr.ca.gov/Capital_
Punishment/docs/CondemnedinmateSummary.pdf (last revised May 5, 2011) [hereinafter
CONDEMNED INMATE SUMMARY LIST]. As of April 1, 2011, the number of U.S. executions since
1976 was 1,245. U.S. Executions Snce 1976, CLARK CNTY. PROSECUTING ATTORNEY,
http://www.clarkprosecutor.org/html/death/usexecute.htm (last visited Apr. 9, 2011). Between
1978 and March 2011, California has only executed 13 people. CAL. DEP' T OF CORR. & REHAB.,
INMATES EXECUTED, 1978 TO PRESENT, http://www.cdcr.ca.gov/Capital_Punishment/Inmates
Executed.html (last visited Apr. 9, 2011) [hereinafter INMATES EXECUTED, 1978 TO PRESENT].
Californiawould now have to execute one prisoner per week for the next 13.8 yearsin order to
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32 INMATESHAVE DIED ON DEATH ROW WITH
FEDERAL HABEAS CORPUS PETITIONS STILL PENDING

4. FRED FREEMAN died of natural causes on July 25, 2009, at
a hospital near San Quentin at the age of 69 after spending
22 years on death row for a 1984 execution-style murder at a
bar in Alameda County. At the time of his death, his § 2254
Petition for Writ of Habeas Corpus—which was filed in
1999—had been pending in the Northern District of California
for 10 years.

5. THOMASEDWARDS died of natural causes on February 14,
2009, at the age of 65. He was sentenced to death in 1986 for
the murder of a 12-year-old girl. At the time of his death, his
§ 2254 Petition for Writ of Habeas Corpus—which wasfiled in
1993—had been pending in the Central District of California
for 16 years.

6. IsAAC GUTIERREZ JR. died in a hospital of natural causes
on December 7, 2008, at the age of 64 while on San Quentin
State Prison’s death row. Gutierrez was convicted of two
murders, aiding and abetting rape, kidnapping, and attempted
murder of a police officer, al of which took place on October
31, 1986. At the time of his death, his § 2254 Petition for Writ
of Habeas Corpus—which was filed in 2005—had been
pending in the Central District of Californiafor three years.

7. ALFREDO PADILLA died on July 25, 2008, of natura
causes. At the time of his death, his § 2254 Petition for Writ of
Habeas Corpus—which was filed in 2001—had been pending
in the Eastern District of Californiafor seven years.

8. BILL BRADFORD died of natural causes at a state prison
medical facility in Vacaville on March 10, 2008, at the age of
61. Bradford had been on death row at San Quentin State
Prison for 20 years, since May 1988, when he was convicted of
murdering two women, one of whom was a minor. At the time
of his death, his § 2254 Petition for Writ of Habeas Corpus—
which was filed in 1998—had been pending in the Centra
District of Caiforniafor 10 years.

9. BiLLY RAY HAMILTON died of natura causes on
October 22, 2007, at the age of 57. He had been on death row




SPECIAL ISSUE] EXECUTING THE WILL OF THE VOTERS?  S53

During that same period, 78 capital inmates died of natural or
other causes while on death row in California (54 died due to
natural causes, 18 committed suicide, and six had the cause of
death reported as “other”).” The long wait for execution—which
has been over 20 years for each of the five inmates executed in the
last 10 years®—reflects a wholesale failure to fund the efficient,
effective capital punishment system that California voters were told
they were choosing.

The long wait for the appointment of appellate counsel raises
due process concerns that are troubling at best, and may give rise to
federal constitutional violation claims in extreme cases. For
example, death row inmate John Post died after spending nine
years on death row waiting for the California Supreme Court to
review his direct appeal.”® He died on December 20, 2010, after
being found unconscious in his cell.* The California Supreme
Court did not appoint counsel to represent Mr. Post on his
automatic appeal until he had been on death row for nearly five
years.”” His automatic appeal was still pending before the
California Supreme Court when he died.?

Between 1978 and 2006, the California Supreme Court
vacated the judgments or sentences in 95 death penalty cases it

carry out the sentences of those currently on death row. We are not aware of any study that has
been done to attempt to determine what it would cost to carry out executions on this scale.

18. CAL. DEP’T OF CORR. & REHAB., CONDEMNED INMATES WHO HAVE DIED SINCE 1978
(2011), available at http://www.cdcr.ca.gov/Capital_Punishment/docs/
CONDEMNEDINMATESWHOHAVEDIEDSINCE1978.pdf.

19. INMATES EXECUTED, 1978 TO PRESENT, supra note 17. In the previous decade, from
1992 to 2000, the times spent on death row awaiting execution ranged from nine years, seven
months to 19 years, one month. Id. The cumulative average time served on death row for all 13
inmates executed to date is 17.5 years. Id.

20. Andrew Blankstein, Man Jailed for Drive-By Dies on Death Row, L.A. TIMES, Dec. 22,
2010, at AAS.

21. Mr. Post was received onto California’s death row from Los Angeles County on
December 26, 2001. He was found guilty of first-degree murder, with the special circumstance of
having committed the murder by drive-by shooting, and sentenced to death. Id.

22. Counsel was appointed for him on October 10, 2006. See People v. Post (John), No.
S103087 (Cal. Oct. 10, 2006) (counsel appointment order filed), available at
http://appellatecases.courtinfo.ca.gov/search/case/dockets.cfm?dist=0&doc_id=1834766&doc_no
=5103087 (last visited Mar. 26, 2011).

23. Docket (Register of Actions), Cal. Appellate Courts,
http://appellatecases.courtinfo.ca.gov/search/case/dockets.cfm?dist=0&doc_id=1834766&doc_no
=5103087 (last visited Mar. 26, 2011).



S54 LOYOLA OF LOSANGELESLAW REVIEW [Vol. 44:341

32 INMATESHAVE DIED ON DEATH ROW WITH
FEDERAL HABEAS CORPUS PETITIONS STILL PENDING

since his March 2, 1981, conviction for multiple murders
predicated on the killing of other victims. At the time of his
death, his § 2254 Petition for Writ of Habeas Corpus—which
was filed in 1989—had been pending in the Northern District
of Californiafor 18 years.

10. HERBERT KOONTZ died of natural causes on May 5,
2007, at the age of 72 after 13 years on death row. Koontz was
convicted of murder during the commission or attempted
commission of robbery, robbery, kidnapping for the purpose of
robbery, and vehicle taking—each of which involved the use of
a firearm in the commission of the crimes. He was aso
convicted of petty theft. At the time of his death, his § 2254
Petition for Writ of Habeas Corpus—which was filed in
2003—had been pending in the Eastern District of California
for four years.

11. MARCELINO RAMOS died of natural causes on January
22, 2007, at the age of 49. He had been on death row since
January 30, 1980. At the time of his death, his § 2254 Petition
for Writ of Habeas Corpus—which was filed in 1998—had
been pending in the Central District of California for nine
years.

12. ALEJANDRO GILBERT RulIz died on January 4, 2007, of
natural causes. He had been on death row since 1980. At the
time of his death, his § 2254 Petition for Writ of Habeas
Corpus—which was filed in 1989—had been pending in the
Central District of Californiafor 18 years.

13. ROBERT THOMPSON died of natural causes on October 1,
2006. He had been on death row for nearly 23 years, since his
December 6, 1983, conviction for the rape and murder of a 12-
year-old boy in 1981. At the time of his death, his § 2254
Petition for Writ of Habeas Corpus—which was filed in
1990—had been pending in the Central District of California
for 16 years.

14. EARL PRESTON JONES died of natural causes on
February 3, 2006. He had been on death row since his
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reviewed, based on errors it found in convictions or sentences.*
Mr. Post died before the California Supreme Court had the
opportunity to determine whether the evidence in his case was
legally sufficient to demonstrate that he was guilty beyond a
reasonable doubt or whether his death sentence was erroneous
because of procedural error or whether his trial counsel was
ineffective for failure to discover or present proof of mitigating
circumstances. Additionally, Mr. Post was never appointed habeas
corpus counsel to investigate whether evidence that did not appear
in the transcript of his trial court proceedings, and therefore could
not be reviewed in his direct appeal, demonstrated that his federal
constitutional rights had been violated by the conduct of the police,
the prosecution, the trial court, or his trial counsel.

The long wait for the appointment of state habeas corpus
counsel may also give rise to due process concerns because it
prevents the timely presentation by capital prisoners of their claims
of federal constitutional violations in federal court. Of the 78
prisoners who have died awaiting execution, 32 prisoners died
while their petitions for habeas corpus relief were still pending in
federal court.®

Of the California death row inmates whose petitions for
federal habeas corpus relief have been reviewed, nearly 70 percent
have been granted relief, in the form of either a new trial on the
question of guilt or a new penalty proceeding.® It is therefore

24. CAL. DIST. ATTORNEYS ASS’N, PROSECUTOR’S PERSPECTIVE ON CALIFORNIA’S DEATH

PENALTY app. A (2003), available at http://www.cdaa.org/WhitePapers/DPPaper.pdf (finding 95
capital judgments reversed in whole or in part, by the California Supreme Court between 1977
and 2002). We have counted six more reversals from March 2003 to December 2005. This data is
on file with the authors.

25. The Sidebar includes the information regarding these prisoners and their deaths.

26. The Final Report indicated that “federal courts have rendered final judgment in 54
habeas corpus challenges to California death penalty judgments” and that “[r]elief in the form of a
new guilt trial or a new penalty hearing was granted in 38 of the cases, or 70%.” FINAL REPORT,
supra note 4, at 115. Since publication of the Final Report, federal habeas corpus relief has been
granted in five additional cases, and denied in four additional cases, all of which are final
judgments, making the rate at which relief has been granted 68.25%. Our research indicates that
in 25 of the 43 cases, relief was granted on the ground that the condemned prisoner’s appointed
trial counsel was ineffective—in six cases during the guilt phase and in 19 cases during the
penalty phase—typically for counsel’s failure to investigate mitigating evidence. Other grounds
included: constitutionally infirm jury instructions (six cases); improper conduct by the prosecutor
(five cases); due process violations in connection with the defendants’ mental competence (two
cases); other due process violations (two cases); violation of the Sixth Amendment right to self-
representation (one case); and, juror bias (two cases). None were granted based on newly
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conviction for a 1982 double murder in Los Angeles. When he
died, his § 2254 Petition for Writ of Habeas Corpus—which
was filed in 1994—had been pending in the Central District of
Cdliforniafor 12 years.

15. DONALD MILLER died of natural causes on October 14,
2005. At the time of his death, his § 2254 Petition for Writ of
Habeas Corpus—which was filed in 1991—had been pending
in the Central District of Californiafor 14 years.

16. LARRY DAvIS JR. died on September 2, 2005, of what
the coroner determined was acute drug toxicity; however,
Cdlifornia Department of Corrections and Rehabilitation
spokeswoman Terry Thornton said it was unclear whether the
drugs were prescription or illicit. At the time of his death, his
§ 2254 Petition for Writ of Habeas Corpus—which wasfiled in
1996—had been pending in the Central District of California
for nine years.

17. ROBERT GARCEAU died of natural causes on December
29, 2004. He had been on death row since 1985 for killing his
girlfriend and her son. At the time of his death, his § 2254
Petition for Writ of Habeas Corpus—which was filed in
1995—had been pending in the Eastern District of California
for nine years.

18. CHARLESWHITT died of natural causes on November 7,
2004. At the time of his death, his § 2254 Petition for Writ of
Habeas Corpus—which was filed in 1994—had been pending
in the Central District of Californiafor 10 years.

19. ROBERT STANSBURY died of natural causes at the age of
66 on December 12, 2003. Stansbury had been on death row
since his convictions for the kidnapping, rape, and murder of a
10-year-old girl in 1982. At the time of his death, his § 2254
Petition for Writ of Habeas Corpus—which was filed in
1995—had been pending in the Central District of California

for eight years.

20. ROBERT NicoLAuUs died of natural causes on April 12,
2003. At the time of his death, his § 2254 Petition for Writ of
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reasonable to conclude that the federal courts may well have
determined that a significant number of those prisoners who spent
many years on death row and died while their federa habeas
corpus petitions were pending had meritorious claims that required
anew trial or anew sentencing proceeding.

That prisoners are dying of natural causes, including advanced
age, before their convictions and sentences have been reviewed on
direct appea or before their clams of state and federa
congtitutional violations have been adequately investigated,
articulated, and reviewed seriously undermines the integrity of the
administration of capital punishment in California. It also creates
disrespect for our system of justice. In the case of Mr. Pogt, thereis
no justification for a practice that allows a prisoner to spend nine
years on death row, only to die before the California Supreme
Court has ruled on his direct appeal .

Indeed, the continued funding of this broken system in
California is occurring at the expense of other important criminal
justice and public safety considerations. For example, a lack of
resources was the excuse offered by the Legislature for itsfailure to
fund enough tria judges to handle the state's prosecution of
criminal defendants in noncapital felony cases, which recently
resulted in the release of severa Riverside County criminal
defendants who had been apprehended but not prosecuted due to
the state’s inability to comply with the constitutional requirement
for a speedy trial.?” Thisis not a new phenomenon. In 1989, “Yolo
County [was] struggling to keep its courts open because of the
financial strain created by death penalty cases.” # “California
taxpayers legitimately can ask what return they are getting in

discovered evidence that the inmate was innocent. Additionally, our research indicates that state
habeas corpus relief has been granted in seven cases: in five cases for ineffective assistance of
trial counsel, in one case for juror misconduct, and in one case for constitutional error during the
penalty phase during voir dire (peremptory challenges based on race). (Data on file with authors.)

27. See People v. Engram, 240 P.3d 237, 24244 (Cal. 2010) (explaining that the
Legislature’s chronic failure to fund the criminal courts recently resulted in the dismissal of 18
misdemeanor and felony criminal cases, including the release of one defendant who was charged
with first degree burglary, due to a lack of courtroom space and available judges to hear the
cases).

28. DAVID ERICKSON, CAPITAL PUNISHMENT AT WHAT PRICE: AN ANALYSIS OF THE COST
ISSUE IN A STRATEGY TO ABOLISH THE DEATH PENALTY 5 (1993), available at
http://www.deathpenal ty.org/downl oads/Erickson1993COSTSTUDY .pdf (citing Lorena Nait,
Yolo Scrambles to Cope with Srained Courts, SACRAMENTO BEE, Nov. 22, 1989, at B4).
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Habeas Corpus—which was filed in 1992—had been pending
in the Northern District of Californiafor 11 years.

21. GERALD GALLEGO died of natural causes at the age of
56 on July 18, 2002. Gallego had been on death row since
1984, when he was convicted of murdering 10 victims. At the
time of his death, his § 2254 Petition for Writ of Habeas
Corpus—which was filed in 1992—had been pending in the
Northern District of Californiafor 10 years.

22. STEPHEN DESANTIS died on March 2, 2002, of natural
causes. He was convicted and sentenced to death for hisrolein
the 1981 robbery-slaying of a 71-year-old man, and for the
attempted murder of that man’s wife. At the time of his death,
his § 2254 Petition for Writ of Habeas Corpus—which was
filed in 1993—had been pending in the Eastern District of
Cadliforniafor nine years.

23. GEORGE MARSHALL died of natural causes on
October 14, 2001. He had been on death row since 1983. At the
time of his death, his § 2254 Petition for Writ of Habeas
Corpus—which was filed in 1997—had been pending in the
Eastern District of Californiafor four years.

24, THEODORE FRANK died on September 5, 2001, at the age
of 66, of an apparent heart attack in his cell at San Quentin
State Prison. He was convicted for the 1978 torture-murder of a
two-and-a-half-year-old child. At the time of his death, his
§ 2254 Petition for Writ of Habeas Corpus—which wasfiled in
1991—had been pending in the Central District of California
for 10 years.

25. BRONTE WRIGHT died of natural causes on February 5,
2000. He had been on death row since 1982. At the time of his
death, his § 2254 Petition for Writ of Habeas Corpus—which
was filed in 1992—had been pending in the Central District of
Cdliforniafor eight years.

26. ANDREW ROBERTSON, JR. died of natural causes on
August 22, 1998. He had been on death row since 1978. At the
time of his death, his § 2254 Petition for Writ of Habeas
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increased public safety and question the trade-offs the State
implicitly makes in spending an increasing portion of its general
fund dollars on corrections.” %

Ronald M. George, the former Chief Justice of the California
Supreme Court, has concluded that the death penalty in California
is “dysfunctional.” * Former California Attorney General John Van
de Kamp has come to a similar conclusion: California’'s death
penalty “system simply isn't working. No one is beng
executed. . . . Yet death penalty cases are being prosecuted at great
expense. . .. [M]illions of dollars [are] being wasted on a system
that does not do what it is supposed to do.” * Self-proclaimed white
supremacist Billy Joe Johnson, after being convicted of killing a
fellow gang member for divulging gang secrets, told his defense
attorney to try to get him sentenced to death, because, as his
attorney explained, “living conditions at San Quentin prison’s
death row will be better than if he serves alife term at Pelican Bay
State Prison.” * By any measure, it is beyond disputethat “the

29. Letter from Michael Alpert, Chairman, Little Hoover Comm’'n, to Governor
Schwarzenegger and others (Jan. 25, 2007), available at http://www.lhc.ca.gov/studies/185/
Report185.pdf (noting that between 2002 and 2007 the budget for the CDCR surged by 52%).

30. David Kravets, Top Judge Calls Death Penalty “ Dysfunctional” : Legislature Blamed for
Inadequate Funding, SAN JOSE MERCURY NEWS, May 1, 2006, at B4.

31. John Van de Kamp, Op-Ed, We Can't Afford the Death Penalty, L.A. TIMES, June 10,
2009, at A23; see also FINAL REPORT, supra note 4, at 116 (concluding that California’s death
penalty “systemis broken”).

32. Dennis Lovelace, White Supremacist Sentenced to Death, MYFOXLA.cOM (Nov. 23,
2009, 6:24 PM), http://www.myfoxla.com/dpp/news/local/white_supremacist_sentenced to
death_20091123; see also Carol J. Williams, When Death Penalty Means a Better Life: The
Sate's Condemned Have Privileges, and Executions Are on Hold, L.A. TIMES, Nov. 11, 2009, at
A1 (describing conditions in death row prison facilities as “more comfortable than ... other
maximum security prisons’). Professor Laurie Levenson, a former prosecutor who teaches
criminal law at Loyola Law School Los Angeles, commented to the Los Angeles Times recently
that Billy Joe Johnson, who asked to be sentenced to death rather than life without parole because
conditions on death row are more comfortable than they are in the general prison population, was
probably correct in gauging that he would be better off on death row. “We have a perverse
system, given that we have a death row but we don’t readly have executions,” she said.
Defendants who tell jurors to return a death sentence “don’t really feel like they are making life-
and-death decisions.” 1d. As the same feature story in the Los Angeles Times explained:

Though death row inmates at San Quentin State Prison are far from coddled, they
live in single cells that are dlightly larger than the two-bunk, maximum-security
confines elsewhere, they have better access to telephones and they have “contact
visits’ in plexiglass booths by themselves rather than in communal halls as in other
institutions. They have about the only private accommodations in the state’ s 33-prison
network, which is crammed with 160,000-plus convicts.

Death row prisoners are served breakfast and dinner in their cells, can usually
mingle with othersin the outdoor exercise yards while eating their sack lunches, and
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Corpus—which was filed in 1990—had been pending in the
Central District of California for eight years.

27. MICHAEL WADER died of natural causes on May 11,
1997. At the time of his death, his § 2254 Petition for Writ of
Habeas Corpus—which was filed in 1996—had been pending
in the Central District of California for one year.

28. JEFFREY WASH committed suicide on September 12,
1996. At the time of his death, his § 2254 Petition for Writ of
Habeas Corpus—which was filed in 1995—had been pending
in the Northern District of California for one year.

29. ROBERT DANIELSON committed suicide on September 7,
1995. At the time of his death, his § 2254 Petition for Writ of
Habeas Corpus—which was filed in 1994—had been pending
in the Northern District of California for one year.

30. TIMOTHY PRICE PRIDE was fatally shot in the chest by a
corrections officer during a fistfight on September 30, 1994. At
the time of his death, his application for appointment of counsel
to file his Petition for Writ of Habeas Corpus had been pending
in the Eastern District of California for one-and-a-half years.

31. JAY KAURISH died of natural causes on November 6,
1992. He was sentenced to death for the 1982 murder of his 12-
year-old stepdaughter with the special circumstance allegation
of murder in the commission of lewd and lascivious acts and
oral copulation. At the time of his death, his § 2254 Petition for
Writ of Habeas Corpus—which was filed in 1992—had been
pending in the Central District of California for one year.

32. GARY GUzMAN died of natural causes on February 7,
1991. At the time of his death, his § 2254 Petition for Writ of
Habeas Corpus—which was filed in 1989—had been pending
in the Eastern District of California for two years.

(Case numbers on file with authors.)
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strongest, most effective death penalty law in the nation” that was
promised to California voters in 1978 has not been realized.
Instead, California has the most expensive and least effective death
penalty law in the nation. *

In this Article, we examine the costs incurred to date in
carrying out California’s capital punishment scheme since 1978. In
so doing, we look to the numerous death penalty initiatives passed
by a majority of the voters who have turned out to vote at given
elections,* and we ask whether the current costly and inefficient
death penalty scheme is what the voters anticipated when they cast
their ballots in favor of these initiatives. Our goal isto expose, with
as much precision as possible, how much taxpayers are spending
on the administration of California's broken death penalty system
and to explain how the system became so dysfunctional.

Part | examines the toll the current system is taking on state
and federal taxpayers, including never-before-published data
concerning the millions of dollars in federal funds expended to
process California's condemned inmates federal habeas corpus
petitions due to the Legislature's failure to provide adequate state
funds for appointed counsel to investigate federal constitutional
clams. We aso discuss the added costs incurred due to the
constitutional requirement that the California Supreme Court
review all direct appeals. Part Il looks at the role voter initiatives
passed by California voters over the last 40 years have played in
shaping the current system of capital punishment in California. We
discuss the Legidature’'s utter failure to respond to the repeated
warnings of former Chief Justice Ronald M. George that the system
of reviewing death penalty convictions and sentences is totally
ineffective. Part 11l forecasts potential constitutional issues that
may arise if the state Legislature persists in its refusal to address
the collapse of the administration of capital punishment in
Cdlifornia. Part IV summarizes and reviews the problems identified

have exclusive control over the television, CD player or other diversionsin their cells.
Id.

33. See Williams, supra note 32 (describing the high cost and lack of efficiency of
California s administration of the death penalty).

34. While the “electorate” is defined as “a body of people entitled to vote,” MERRIAM-
WEBSTER COLLEGIATE DICTIONARY 400 (11th ed. 2008), in California it is not the majority of
the electorate—or dligible voters—that is required to pass an initiative, but a smple majority of
those voters who turn out at a given election. CAL. CONST. art. 11, § 10.
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and the corrective measures proposed in our earlier article
Remedies for California’'s Death Row Deadlock® (“Remedies’)
and in the Commission’s Final Report. It aso looks at the
Legidature’ s failure to conduct hearings and vote on whether those
recommendations would be cost-effective.

Finally, in Part V we suggest several ballot initiatives California
voters may wish to consider if the Legislature continues to ignore its
duty to address the demonstrably flawed aspects of the
administration of California’ s death penalty laws.

|. BULLDOZING BARRIERS AND UNEARTHING HIDDEN COSTS:
How MucH ARE CALIFORNIA TAXPAYERS REALLY PAYING
FOR THE STATE'SILLUSORY DEATH PENALTY ?%*

While California spends more on staffing the California
Department of Corrections and Rehabilitation (CDCR) than any of
the stat€'s other 150 departments—$4.78 billion in 2009%¥—
obtaining data concerning how much the administration of
Cdlifornia’s death penalty actually costs state and federal taxpayers
has not been easy.* In our earlier article Remedies, which discussed
the cumulative delays inherent in both automatic appeals and post-
conviction proceedings in death penalty cases, we identified some of
the costs associated with death penalty litigation in California’s state
and federal courts.®® While researching and writing Remedies, we

35. Alarcon, supra note 3.

36. See Alex Kozinski & Sean Gallagher, Death: The Ultimate Run-On Sentence, 46 CASE
W. RES. L. Rev. 1, 3 (1995) (“[W]e have little more than an illusion of a death penalty in this
country.”).

37. Brian Joseph, State Prison System Lucrative for Corrections Workers, ORANGE COUNTY
REGISTER (Jan. 9, 2011 3:18PM), http://www.ocregister.com/news/-283117--.html (“ The next
closest department was Transportation, better known as CalTrans, which employed more than
23,000 people and paid them more than $1.49 hillion in salary, overtime and other wages.”); see
also PEW CTR. OF THE STATES & THE PUB. POLICY INST. OF CAL., FACING FACTS: PUBLIC
ATTITUDES AND FISCAL REALITIES IN FIVE STRESSED STATES 43 (2010) (explaining that
Governor Schwarzenegger kicked off this year’s legislative session by calling for a constitutional
amendment to limit spending on prisons and guarantee funding for higher education as follows:
“‘The priorities have become out of whack over the years,” Schwarzenegger told lawmakersin his
State of the State address. ‘What does it say about our state? What does it say about any state that
focuses more on prison uniforms than on caps and gowns? It simply is not healthy.””).

38. As the Commission concluded in the Final Report, “[I]t is impossible to ascertain the
precise costs of the administration of California’s death penalty law at this time. But the choices
that California faces require some comparison of projected costs, for this purpose, rough
estimates will haveto do.” FINAL REPORT, supra note 4, at 144 (emphasis added).

39. Alarcon, supra note 3, at 709-10.
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were unable to find a single state or federal official willing to go on
the record concerning the cost of implementing the death penalty in
Cdlifornia. As a result, we were forced to rely on various sources,
such as the media and anecdotal reports, that attempted to estimate
those overall costs. We noted that, with respect to expenses incurred
in litigating capital habeas corpus petitions in federal court, those
amounts are “not made public.” ©

A year after the publication of Remedies, the Commission issued
its Final Report.* The Commission was created on August 24, 2004,
by Senate Resolution No. 44 of the 2003-2004 Session of the
California State Senate. *

The Final Report relates a grim tale of numerous procedura
infirmities in California’ s administration of the death penalty. After
conducting a thorough review of the implementation of the death
penalty by the executive and legislative branches of California's
government, the Commission gave those branches a failing grade. It
concluded that

[t]he failures in the administration of California's death

penalty law create cynicism and disrespect for the rule of

law, increase the duration and costs of confining death row

inmates, weaken any possible deterrent benefits of capital

punishment, increase the emotional trauma experienced by
murder victims families and delay the resolution of
meritorious capital appeals.*

The Commission was unable to locate any reliable sources
within the state or federal governments willing or able to discuss on
the record what the death penalty costs taxpayers.* The Commission
retained the RAND Corporation to determine the feasibility of a
major study of the overall costs incurred for the administration of the
death penalty in California.*® The RAND representatives assigned to

40. Id. at 710.
41. See FINAL REPORT, supra note 4.

42. Charge, CAL. COMM'N ON THE FAIR ADMIN. OF JUSTICE, http://www.ccfgj.org/
charge.html (last visited Mar. 29, 2011) (“Thorough, unbiased study and review in other states
has resulted in recommendations for significant reforms to the criminal justice system in order to
avoid wrongful convictions and executions, and California has not engaged in any such review of
the state’s criminal justice system.” (quoting S. Res. 44, 2003—2004 Sess. (Cal. 2004))).

43. FINAL REPORT, supra note 4, at 115 (footnote omitted).

44, 1d. at 144, 152-53.

45. 1d. at 153.
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interview state officials as part of the study reported that
many (if not most) of the participants in the death penalty
process have strongly held views about the death penalty,
and . . . those views have implications for [their] ability to
gather the necessary data for the proposed study.. ..
[M]any of the stakeholders in the current death penalty
process are wary of the kind of independent study [RAND]
proposed, for fear that it could end up swaying opinion in a
direction contrary to their own convictions. This wariness
was expressed . . . [directly and indirectly] (e.g., difficulties
we encountered getting connected in atimely fashion to the
right people). In our experience, such ambivalence about a
study can make data collection extremely difficult—if not
effectively impossible. ®
The Commission abandoned its effort to determine with
precision what the cumulative costs are to administer the state's
death penalty.* We encountered similar resistance in our attempts to
gather data for this Article, and we agree entirely with the
Commission’s conclusion that “[p]roviding the public with reliable
information about how the death penalty is being administered in
California should not depend upon the discretion of those who are
charged with its administration.” ®
The Commission recommended to the Legislature that there be
more comprehensive collection of data and the continual
monitoring and analysis of that data, to identify and address
the problems of delay, chronic under-funding, and the
potential risk of wrongful convictions and executions, and
to assure ourselves that racial and geographic variations do
not reflect the inappropriate exercise of discretion. *
The Commission mgjority recommended that a panel be appointed
by the Governor and the Legislature and charged with the duty
to issue an annual report to the Legislature, the Governor
and the courts, gauging the progress of the courts in

46. 1d. (quoting EVERINGHAM ET AL., FEASIBILITY STUDY: CHARACTERIZING THE
ADMINISTRATION AND ASSESSING THE ADMINISTRATIVE COSTS OF THE DEATH PENALTY IN
CALIFORNIA 11 (2007)).

47. 1d. at 154-55.
48. 1d. at 153.
49. 1d. at 154.
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reducing delays in death penalty cases, analyzing the costs
of and monitoring the implementation of the
recommendations of this Commission, and examining ways
of providing safeguards and making improvements in the
way the California death penalty law functions. >
In the three years that have passed since the Commission issued its
Final Report, the California Legislature has not acted on its
recommendations. **

A. Cost Sudy: California’s Death Penalty Isa
$4 Billion Capital Blunder

The growing concern over the cost of implementing the death
penalty in California and the lack of publically available information
about these taxpayer-funded expenditures—matters of particular
concern in view of Cdifornias developing budget crisis®®—
prompted us to undertake a study of our own. Over a two-year
period, we requested death penalty cost data and related information
from various state and federal agencies. We have reviewed the data

50. Id. at 154-55.

The Legislature should impose a requirement upon courts, prosecutors and defense
counsel to collect and report any data other than privileged material designated by the
California Death Penalty Review Panel which may be necessary: (1) to determine
whether demographics affect decisions to implement the death penalty, and if so, how;
(2) to determine what impact decisions to seek the death penalty have upon the costs of
trials and postconviction review; and (3) to track the progress of potential and pending
death penalty cases to predict the future impact upon the courts and correctional needs.
The information should be reported to the California Department of Justice and the
California Death Penalty Review Panel. The information reported should be fully
accessible to the public and to researchers.
Id. at 154 (emphasis added).

51. In a recent survey by the PEW Center of the States and Public Policy Institute of
California (PPIC), it is reported that “[o]nly 9 percent of respondents give the California
legislature positive marks for its work on fiscal issues.” PEW CTR. OF THE STATES & THE PuUB.
PoLicy INST. OF CAL., supra note 37, at 39.

52. Marc Lifsher, State Jobless Benefit Fund Overdrawn; California Is Forced to Borrow
Billions to Provide Assistance to Unemployed Workers, L.A. TIMES, Nov. 7, 2010, at Al
(“Cdlifornia’ s fund for paying unemployment insurance is broke. With one in every eight workers
out of ajob, the state is borrowing billions of dollars from the federal government to pay benefits
at the rate of $40 million a day. The debt, now at $8.6 hillion, is expected to reach $10.3 billion
for the year, two-thirds greater than last year. Worse, the deficit is projected to hit $13.4 billion by
the end of next year and $16 hillion in 2012, according to the California Employment
Devel opment Department, which runs the program. Interest on that debt will soon start piling up,
forcing the state to come up with a $362-million payment to Washington by the end of next
September. That’s money that otherwise would go into the state's general fund, where it could be
spent to hire new teachers, provide healthcare to children and beef up law enforcement.”).
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we were able to obtain, and other data gathered from published
studies that offer some degree of reliability, in an effort to determine
what Californiais spending in taxpayer dollars on the administration
of the death penalty.

Most of our inquiries were not well received; the responses we
were able to get were typically laden with caveats, disclaimers, or
other explanations as to why the data may or may not be reliable.
When data was unavailable, the excuse most commonly offered for
the lack of cost information was that government entities do not
collect or maintain such data or that they have not begun to do so
until very recently. The CDCR, for example, does not track or report
what funds are expended on any costs associated with administration
of the death penalty, including the costs associated with housing
inmates on death row in California.® Concerning executions,
according to the CDCR,

[t]he cost of carrying out an execution in Cdlifornia is

difficult to assess. . . . Staff assigned to the execution team

receive their regular, budgeted salaries. The cost of the
execution procedure, including the chemicals utilized, is
minimal.

The real cost involved in the capita punishment
procedure is related to the court reviews, both those
mandated by the Legidature as well as the appedl
procedures initiated by the convicted inmates’ legal staff.
These costs vary depending upon the resources of the
convicted inmate and the length of the court procedures
involved. *

Until 1998, the federa government did not track how many federal
tax dollars were being spent to compensate appointed defense
counsel ether to investigate capita state prisoners federa

53. Terry Thornton, spokeswoman for the California Department of Corrections and
Rehabilitation, stated that “her department has never put a figure on the cost for ‘more staff-
intensive’ death row housing.” Williams, supra note 32, at A1. The authors attempted to contact
Terry Thornton by e-mail and voicemail but received no response. See E-mail from Honorable
Arthur L. Alarcon, Ninth Circuit Court of Appeals, to Terry Thornton, Spokeswoman for the Cal.
Dep't of Corr. & Rehab. (Nov. 5, 2010, 8:32AM) (on file with authors).

54. California Department of Corrections and Rehabilitation, History of Capital Punishment
in California, in BILL LOCKYER, OFFICE OF VICTIMS SERVICES, PEOPLE V. MICHAEL ANGELO
MORALES: BACKGROUND INFORMATION 4445, available at http://ag.ca.gov/victimservices/pdf/
aamorales_presspack.pdf.
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constitutional claims or to represent them in federal habeas corpus
proceedings. *°

Concerns have been expressed that releasing data about costs
incurred for publically funded, court-appointed defense attorneys
could be taken out of context and might “inflame the body politic.” *
Both federal judges and defense counsel have expressed concerns
over the potential negative reaction if the public knew about the
sums of taxpayer dollars expended on legal representation for
prisoners who have been sentenced to death.® They feared that
voters would demand an end to these expenditures if they learned the
truth and were concerned that reducing or eliminating public funding
would deprive Cdifornia's condemned inmates of qualified legal
representation. Concern was also expressed that such a lack of
funding would deprive death row prisoners of procedural due
process. While understandable, these concerns do not appear to be
well founded.*® The due process provisions of both the Cdifornia
Constitution and the U.S. Constitution require that prisoners who are
sentenced to death be provided with qualified counsel during their

55. E-mail from George Drakulich, Chief Info. Tech. Div., to Honorable Arthur L. Alarcon,
Ninth Circuit Court of Appeals (July 15, 2009, 5:59AM) (on file with authors) (indicating that
Statistics Division of the Administrative Office began tracking data related to capital habeas
filingsin federal court by state prisonersin 1998).

56. Martha K. Harrison, Claims for Compensation: The Implications of Getting Paid When
Appointed Under the Criminal Justice Act, 79 B.U. L. Rev. 553, 575 (1999) (“While the public
has a legitimate interest in the expenditure of public funds for court appointed defense attorneys,
even the disclosure of just the amounts paid would ‘distort the public perception about the
fairness of the process because the expenditures, out of context, would emphasize costs without
any information about benefits obtained.” Even such alimited disclosure might ‘inflame the body
palitic’ against the defendant, thereby depriving him of a fair trial.” (emphasis added) (quoting
United States v. Suarez, 880 F.2d 626, 633 (2d Cir. 1989); United States v. McVeigh, 918 F.
Supp. 1452, 1465 (W.D. Okla. 1996))).

57. McVeigh, 918 F. Supp. at 1465 (noting the media's argument “that the public is
interested in the amount spent for the defense during the course of the case because the funds are
public and the taxpayers may question both the reasonableness and the appropriateness of the
expenditures],]” but concluding that “any ‘robust debate’ about expenditures for the defense of
the accused at this stage would be counter-productive to the process of adjudication by diverting
counsel from proceeding with the task of preparing for trial.”). But see Suarez, 880 F.2d at 630,
633 (rgiecting defendant’s concerns that disclosure of information on CJA forms related to
remuneration of defense counsel and experts would “chill the willingness of defendants to apply
for funds necessary for the preparation and presentation of a defense[,]” and, in light of the
“obvious legitimate public interest in how taxpayers' money is being spent, particularly when the
amount islargel,]” permitting disclosure with “ some modest redaction.” (internal quotation marks
omitted)).

58. Rohan ex rel. Gates v. Woodford, 334 F.3d 803, 813 (9th Cir. 2003) (“In capital cases,
prisoners challenging their convictions or sentences in federal court have a right to assistance of
counsel.” (citing 21 U.S.C. § 848(q)(4)(B)))-
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direct appeals.® Additionally, both the California Constitution and
the U. S. Constitution guarantee the right to seek a writ of habeas
corpus, a form of review that extends as far back as the English
common law and the Magna Carta.® Both federal and state law
provide for the appointment of counsel for indigent condemned
inmates seeking review of aleged violations of rights guaranteed by
the state or federal constitution. ®

We believe it is highly improper to subvert the important public
interest in transparency in governmental conduct, including the
public's right to know how many tax dollars are being wasted
because the death penalty system in California has broken down. It is

59. Douglas v. California, 372 U.S. 353, 356 (1963) (holding that there is a right to counsel
on appeal); Powell v. Alabama, 287 U.S. 45, 68-69 (1932) (holding that defendants subject to the
death penalty are entitled to counsel). In California, a condemned inmate is entitled to an
automatic appeal directly to the California Supreme Court to seek review of legal errors that may
have occurred prior to or during trial. The right to automatic appeal is guaranteed in CAL. PENAL
CODE § 1239 (West 2004). Section 1239(b) provides: “When upon any plea a judgment of death
isrendered, an appeal is automatically taken by the defendant without any action by him or her or
his or her counsel.” Id.

60. After an automatic appeal is decided, a condemned inmate may file a state habeas corpus
petition with the California Supreme Court, in which he or she may seek review only of errors
that amount to a violation of rights guaranteed by the state or federal constitution and may rely on
evidence not available or introduced at trial.

An effective capitad punishment system necessarily involves post-conviction
proceedings, which come at an enormous additional cost to taxpayers. After conviction and
sentencing, a condemned inmate has lost the presumption of innocence. In all subsequent
proceedings (collectively referred to as “post-conviction proceedings’), the burden shifts to the
inmate to show that a significant error was made in the process that convicted him. State and
federal law guarantee condemned inmates representation by qualified counsd in all post-
conviction proceedings. A state prisoner who does not obtain relief through a state habeas petition
is guaranteed the opportunity to challenge his or her conviction and sentence in federal court by
filing a federal habeas corpus petition, pursuant to 28 U.S.C. § 2254(a), and seeking federal court
review of any claims of federal constitutional error that were considered and rejected by state
court. 21 U.S.C. §848(q)(4)(B), repealed by Pub. L. 109-177, 120 Stat. 231, 232 (2006)
(discussing circumstances under which a defendant can obtain federal habeas counsdl in a post-
conviction proceeding).

61. Capital prisoners have aright per se to habeas counsel, under both federal and California
law, by statute. See 18 U.S.C. § 3599 (2006) (“[Any] defendant who is or becomes financially
unable to obtain adequate representation or investigative, expert, or other reasonably necessary
services. . . shal be entitled to the appointment of one or more attorneys and the furnishing of
such other services’ for purposes of federal habeas proceedings); PENAL § 1239 (stating that
prisoners sentenced to death are entitled to counsel in state and federal habeas proceedings). See
In re Anderson, 447 P.2d 117, 131 (1968) (holding that “as a matter of policy, and upon
application of the defendant,” a court will appoint counsel “to represent indigent defendants in
capital cases in the following proceedings undertaken between the termination of their state
appeals and their execution: (a) Proceedings in this court for post-conviction review; (b)
Proceedings for appellate or other post-conviction review of state court judgments in the United
States Supreme Court, subject however to the power of that court to appoint counsel therein; (c)
Applications for executive clemency, and the conduct of sanity hearings where indicated.”).
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deceitful and unethical to withhold the truth out of fear that the
public may demand that the death penalty system be properly funded
or that it be abolished if it cannot be properly implemented.

Despite the many obstacles we encountered in our efforts to
gather data for this Article, we believe we have collected enough
information to calculate with some precision what it has cost the
state of California and the federal government to maintain
Cdlifornia’s death penalty system. Our study has revealed that years
of keeping the public in the dark about the cost of the death penalty
in California has resulted in billions of tax dollars quietly being
wasted on a system of capital punishment in which very few are
executed. The categories of costs associated with California’ s capital
punishment system can be broken down as follows: (1) pre-trial and
trial costs, (2) costs related to direct appeals and state habeas corpus
petitions, (3) costs related to federal habeas corpus petitions, and
(4) costs of incarceration.

1. Death Pendlty Pre-Trial and Tria Costs: $1.94 Billion

For purposes of calculating a figure for the overall total costs
incurred to administer the death pendty in California, we have
attempted to calculate the state funds expended during the pre-tria
and tria phases of capital litigation.®® As with the other data
concerning the cost of the death penalty in California, published cost

62. We have not included in our calculation the costs incurred—which are, to be sure,
significant—for the litigation of the civil rights suits brought by inmates on California’s death
row who are challenging the standards by which lethal injection is carried out in the state. We
have also not included the added costs to the state of actually carrying out the thirteen executions
which have been performed since 1978.

63. We note that expenses related to death penalty trials are funded by the counties in
California, rather than by the state of California. See Gerald F. Uelmen, Can California Confront
Costs of the Death Penalty?, SACRAMENTO BEE, Oct. 10, 2010, at 1E (“Among California’s 58
elected district attorneys, many choose to pursue politically popular death sentences with
extravagant frequency. Why not? Most of the $54.4 million we spend each year for capita
appeals and habeas reviews comes out of the state budget, not county coffers.”).

Once a defendant is convicted and sentenced to death, however, the expenses associated
with the prisoner’s appeals and state and federal habeas corpus proceedings, as well as the costs
of incarceration, are borne by the state of California. The California Department of Corrections
reports that three counties account for nearly half (48.39%) of all the inmates sentenced to death
in the state: Los Angeles County (218 death sentences for 30.4% of the statewide total), Riverside
County (69 death sentences for 9.62% of the statewide total), and Orange County (60 death
sentences for 8.37% of the statewide total). No death sentences have been imposed in 21 of
California’'s 58 counties, and only one death sentence has been imposed in another four counties.
CONDEMNED INMATE SUMMARY LIST, supra note 17, at 3-4.
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data relating to the pre-trial and trial phases is scant. We have
calculated that the California taxpayers have spent approximately
$1.94 hillion on pretridd and tria costs associated with the
prosecution of an estimated 1,940 death penalty trials conducted
since 1978.

We have found no data published by any Cdlifornia state
governmental entity indicating how many death penalty trias take
place each year in Cdifornia Nor have we discovered any state
governmental entity responsible for officially auditing or reporting
how much more it costs to prosecute a death penalty case than a
noncapital murder case.® We know that there have been at least 970
capita trials, because that is how many death penalty judgments
have been rendered in California since 1978; an average of about 30
per year.® Based on testimony and other objectively verifiable

64. Unlikethe centralized system in place in the federal system, California has no system for
overseeing that the death penalty is sought evenly throughout the state. Instead, the state has
“fifty-eight locally elected county prosecutors [with] complete discretion to determine which
murders shou