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Death Sentences in California, 1978-19971 

Between 1978 and 1997, 591 628 death judgments were imposed by the State of California. This chart describes the current case status of the 
496 5072 individuals sentenced in that time period whose death sentences have not been overturned by the California Supreme Court (unless 
subsequently reinstated) and whose post-conviction proceedings have not been stayed to determine their mental competency to face the death 
penalty. Of these 496 507 individuals, 13 were executed by the State (Red), 18 16 had relief denied by the federal courts but have had their 
executions stayed (Pink), 37 38 had their death sentences vacated by the federal courts and are no longer on Death Row (Blue), 80 79 died on 
Death Row from causes other than execution by the State of California (Orange), 167 160 are currently having their habeas petitions evaluated by 
federal district courts (Green) or the Ninth Circuit Court of Appeals (Purple), and 181 2013 are still having their appeals reviewed by the California 
Supreme Court, either on direct or collateral review (Yellow). This chart is current through June 2014.4 

 

Name  Date Sentenced  Federal Case 
Number  

Federal 
Judicial 
District  

Date Federal 
Habeas 
Proceedings 
Initiated5  

Current Case Status  Years 
Since 

Sentenced  

Lavell Frierson 8/14/1978 92-06251 DDP Central 10/19/1992 Relief Granted (2007) -- 
Doug Stankewitz 10/12/1978 91-00616 AWI Eastern 11/15/1991 Relief Granted (2012) -- 
Ronald Bell 3/2/1979 99-20615 RMW Northern 4/12/1991 CD Cal Petition Pending 35 
Robert Harris 3/9/19793/6/1979 90-00380 E Southern 3/26/1990 Executed (1992) -- 
Earl Jackson 3/19/1979 95-03286 ER Central 5/17/1995 Relief Granted (2008) / 

Resentenced to Death (2010) 
/ State Proceedings Pending 

35 

Keith Williams 4/13/1979 89-00160 REC Eastern 2/22/1989 Executed (1996) -- 
David Murtishaw 4/27/1979 91-00508 

OWW 
Eastern 9/10/1991 Relief Granted (2001) / 

Resentenced to Death / 
Deceased (2011) 

-- 

Robert Massie 5/25/1979 99-02861 CAL Northern 6/14/1999 Executed (2001) -- 
Richard Chase 6/8/1979 Deceased (1980)  
Stevie Fields 8/29/19798/21/1979 92-00465 AHM Central 1/23/1992 Relief Denied (2007) / 

Execution Stayed 
35 

David Ghent 10/30/1979 90-02763 RMW Northern 9/26/1990 Relief Granted (2002) -- 

1 
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Richard Montiel 11/20/1979 96-05412 LJO Eastern 4/22/1996 ED Cal Petition Pending 35 
James Anderson 11/30/1979 03-07948 JLS Central 11/4/2003 CD Cal Petition Pending 35 
Steven Ainsworth 1/30/1980 90-00329 LKK Eastern 3/16/1990 Relief Granted (2001) -- 
Richard Phillips 2/20/1980 92-05167 AWI Eastern 3/4/1992 Relief Granted (2012) -- 
Alejandro Ruiz 2/21/1980 89-04126 FMC Central 7/11/1989 Deceased (2007) -- 

David Moore  4/30/1980 Deceased (1980)  
Marvin Walker 9/8/1980 94-01997 PJH Northern 6/7/1994 ND Cal Petition Pending 34 
Darrell Rich 1/23/1981 89-00823 EJG Eastern 6/12/1989 Executed (2000) -- 
Jerry Bunyard 2/2/19811/30/1981  State Proceedings Pending 35 
Bernard Hamilton  3/2/1981 92-00474 B  Southern  3/31/1992 Relief Granted (1994) / 

Resentenced to Death (1996) 
/ State Proceedings Pending 

33 

Lawrence Bittaker  3/22/19813/24/1981 91-01643 TJH  Central  3/27/1991 CD Cal Petition Pending  33 
Harvey Heishman  3/30/1981 90-01815 VRW  Northern  6/26/1990 Relief Denied (2010) / 

Execution Stayed  
33 

Eric Kimble  4/6/19814/1/1981 90-04826 SVW  Central  9/7/1990 CD Cal Petition Pending  33 
Stanley Williams  4/15/1981 89-00327 SVW  Central  1/18/1989 Executed (2006)  --  
Robert McLain  5/12/1981 89-03061 JGD  Central  5/18/1989 Relief Granted (1998)  --  

Joe Johnson 5/28/1981 State Proceedings Pending 33 
Anthony Bean  7/20/1981 90-00648 WBS  Eastern  5/18/1990 Relief Granted (1998)  --  
Stephen Anderson  7/24/1981 92-00488 JGD  Central  1/24/1992 Executed (2002)  --  
Oscar Gates  8/7/1981 88-02779 WHA  Northern  7/14/1988 ND Cal Petition Pending  33 
Michael Burgener  9/4/1981 10-03399 GHK  Central  5/6/2010 State Proceedings Pending  33 

Ronald Hawkins  9/20/1981  Deceased (1983)   
Billy Ray 
Hamilton  

10/16/1981 89-03758 THE  Northern  10/4/1989 Deceased (2007)  --  

John Davenport  11/4/1981 96-06883 DSF  Central  9/30/1996 State Proceedings Pending  33 
Russell Coleman  11/20/1981 89-01906 RMW  Northern  6/2/1989 Relief Granted (2000)  --  
Edgar Hendricks  12/4/1981 89-02901 EFL  Northern  8/7/1989 Relief Granted (1995)  --  
Gary Guzman  12/22/1981 Deceased (1991)  

2 
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Fernando Caro  1/5/19821/8/1982 93-04159 JW  Northern  11/23/1993 Relief Granted (2002)  --  
Bluford Hayes Jr.  1/22/1982 92-00603 DFL  Eastern  4/14/1992 Relief Granted (2005)  --  
Phillip Lucero  1/26/1982 01-02823 VAP  Central  3/27/2001 CD Cal Petition Pending  32 
Richard Hovey  2/10/1982 89-01430 MHP  Northern  4/26/1989 Relief Granted (2006)  --  
Carlos Avena  2/12/1982 96-08034 GHK  Central  11/15/1996 Circuit Appeal Pending  32 
Albert Brown  2/22/1982 94-08150 ABC  Central  12/5/1994 Relief Denied (2008) / 

Execution Stayed  
32 

Willie Branner  2/26/1982 90-03219 DLJ  Northern  11/9/1990 ND Cal Petition Pending  32 
Rondald Sanders  3/3/1982 92-05471 LJO  Eastern  7/13/1992 ED Cal Petition Pending  32 
William Payton  3/5/19823/9/1982 94-04779 R  Central  7/18/1994 Relief Denied (2011) / 

Execution Stayed  
32 

William Bonin  3/12/1982 91-00693 ER  Central  2/7/1991 Executed (1996)  --  
Benjamin Silva  3/15/1982 90-03311 DT  Central  6/26/1990 Relief Granted (2005)  --  
Darnell Lucky  4/7/1982 91-00583 TJH  Central  2/1/1991 CD Cal Petition Pending  32 
Richard Boyde  4/20/1982 91-02522 GPS  Central  5/9/1991 Relief Granted (2008)  --  

George Carpenter  5/21/1982 Deceased (1984)  
Melvin Wade 5/21/1982 89-00173 R Central Relief Granted (1994) 
Gary Howard 5/27/1982 88-07240 WJR Central 12/8/1988 Relief Granted (1996) -- 
Richard Grant 5/28/1982 90-00779 JAM Eastern 6/18/1990 Relief Granted (2010) -- 
John Brown 6/15/1982 90-02815 AHS Central 6/1/1990 CD Cal Petition Pending 32 
Manuel Babbitt 7/8/1982 89-01407 WBS Eastern 8/1/1989 Executed (1999) -- 

Mose Willis  7/26/1982 Deceased (1988)  
Prentice Snow  8/31/1982 State Proceedings Pending  32 
Adam Miranda 9/17/1982 89-07130 JLS Central 12/11/1989 CD Cal Petition PendingState 

Proceedings Pending 
32 

James Karis 9/17/1982 89-00527 LKK Eastern 4/13/1989 Relief Granted (1998) / 
Resentenced to Death (2007) 
/ Deceased (2013) 

-- 

James Karis 9/17/1982  Deceased (2013)  
Brett Pensinger 9/20/1982 92-01928 DSF Central 3/30/1992 Circuit Appeal Pending 32 
Fernando 10/6/1982 89-00736 JAM Eastern 5/25/1989 Relief Denied (2010) / 32 

3 
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Belmontes Execution Stayed 
Bronte Wright 10/29/1982 92-06918 AHM Central 11/20/1992 Deceased (2000) -- 
Ronald Deere 11/10/19824/10/198

0 
92-01684 CAS Central 3/18/1992 Circuit Appeal Pending 

(Relief Granted / Certiorari 
Pending) 

3234 

Joseph Poggi  11/12/1982 Deceased (1990)  
Clarence Allen 11/22/1982 88-01123 FCD Eastern 8/31/1988 Executed (2006) -- 
Ricardo Sanders 12/3/1982 96-07429 JFW Central 10/22/1996 Circuit Appeal Pending 32 
Craig Ross 12/10/1982 96-02720 SVW Central 4/16/1996 CD Cal Petition Pending 32 
Steven Champion 12/10/1982 96-02845 SVW Central 4/22/1996 State Proceedings Pending 32 
Michael Hamilton 12/17/1982 90-00363 

OWW 
Eastern 6/12/1990 Relief Granted (2009) -- 

Maurice Keenan 1/21/1983 89-02167 DLJ Northern 6/22/1989 Relief Granted (2001) -- 

Ronald Fuller  2/3/1983 Deceased (1989)  
Denny Mickle 2/24/19834/17/1986 92-02951 THE Northern 7/30/1992 ND Cal Petition Pending 3134 
Douglas Clark 3/16/1983 92-06567 PA Central 11/3/1992 CD Cal Petition Pending 31 
James Melton 3/18/1983 89-04182 RMT Central 7/13/1989 Relief Granted (2007) -- 
Michael Williams 4/1/1983 90-01212 R Southern 8/31/1990 Relief Granted (1993) -- 
Jaturun Siripongs 4/22/1983 89-06530 WDK Central 11/9/1989 Executed (1999) -- 
Malcolm Robbins 5/12/1983 91-04748 TJH Central 9/4/1991 CD Cal Petition Pending 31 
Larry Roberts 5/27/1983 93-00254 TLN Eastern 2/18/1993 ED Cal Petition Pending 31 
Larry Webster 6/9/1983 93-00306 LKK Eastern 2/25/1993 ED Cal Petition Pending 31 
Kevin Malone 6/14/1983 96-04040 WJR Central 6/7/1996 Executed by Missouri (1999) -- 
Michael Morales 6/14/1983 91-00682 DT Central 2/6/1991 Relief Denied (2005) / 

Execution Stayed 
31 

Gerald Gallego 6/21/1983 92-00653 SBA Northern 2/4/1992 Deceased (2002) -- 
George Marshall 6/28/1983 97-05493 AWI Eastern 5/12/1997 Deceased (2001) -- 
William Proctor 6/28/1983 96-01401 JAM Eastern 7/31/1996 ED Cal Petition Pending 31 

Martin Gonzalez  7/8/1983 Deceased (1990)  
Keith Adcox  7/11/1983 92-05830 LJO  Eastern  12/1/1992 State Proceedings Pending  31 

4 
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Francis 
Hernandez  

7/12/1983 90-04638 
RSWL  

Central  8/28/1990 Circuit Appeal Pending  31 

Albert Howard  8/3/1983 93-05726 LJO  Eastern  10/25/1993 Deceased (2009)  --  
Douglas Mickey  9/23/1983 93-00243 RMW  Northern  1/22/1993 Relief Denied (2010) / 

Execution Stayed  
31 

Alfred Dyer  9/26/1983 93-02823 VRW  Northern  7/29/1993 Relief Granted (1998)  --  
Demetrie Mayfield  9/30/1983 94-06011 ER  Central  9/2/1994 Relief Granted (2001)  --  
Constantino 
Carrera  

10/7/198310/14/198
3 

90-00478 AWI  Eastern  7/31/1990 Relief Denied (2012) / 
Execution Stayed Relief 
Granted (2012) 

31 

John Visciotti  10/21/1983 97-04591 R  Central  6/23/1997 Circuit Appeal Pending  31 
Donald Miller  11/10/1983 91-02652 NM  Central  5/16/1991 Deceased (2005)  --  
Robert Thompson  12/6/1983 90-06605 CBM  Central  12/5/1990 Deceased (2006)  --  
David Mason  1/27/1984 Eastern  Executed (1993)  
Jackson Daniels  1/31/19843/14/1984 92-04683 JSL  Central  8/5/1992 Relief Granted (2006) / 

Resentenced to Death (2010) 
/ State Proceedings Pending 

30 

Mark Reilly  2/1/1984 93-07055 JAK  Central  11/22/1993 CD Cal Petition Pending  30 
Andrew 
Robertson  

2/3/19845/31/1978 90-04850 CBM  Central  9/10/1990 Deceased (1998)  --  

Donald Beardslee  3/13/1984 92-03990 SBA  Northern  10/1/1992 Executed (2005)  --  
Michael Jennings  3/27/1984 89-01360 JW  Northern  3/19/1989 Relief Granted (2003)  --  
Michael Hunter  3/28/1984 90-03275 JW  Northern  11/13/1990 Relief Granted (2001)  --  
Charles Moore  5/16/1984 91-05976 KN  Central  11/1/1991 Relief Granted (1997) / 

Resentenced to Death (1998) 
/ State Proceedings Pending 

30 

Michael Jackson  5/21/1984 91-04249 R  Central  8/8/1991 Relief Granted (2001) / 
Resentenced to Death (2002) 
/ State Proceedings Pending 

30 

Richard Ramirez  6/4/198411/7/1989 07-08310 BRO  Central  12/26/2007 Deceased (2013)  --  
Scott Pinholster  6/4/1984 95-06240 GLT  Central  9/19/1995 Relief Denied (2011) / 

Execution Stayed  
30 

Jesse Andrews  6/8/1984 02-08969 R  Central  11/21/2002 Circuit Appeal Pending  30 
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Robert Diaz  6/15/1984 93-06309 TJH  Central  10/19/1993 Deceased (2010)  --  
Stephan Mitcham  7/6/1984 97-03825 LHK  Northern  8/10/1994 ND Cal Petition Pending  30 
Robert Bloom  7/23/1984 90-02581  Central  5/22/1990 Relief Granted (1997) / 

Resentenced to Death (2001) 
/ State Proceedings Pending 

30 

Robert Bloom  7/23/1984  State Proceedings Pending  
Jay Kaurish 7/27/1984 92-01623 DT Central 3/16/1992 Deceased (1992) -- 
William 
Kirkpatrick 

8/14/1984 96-00351 WDK Central 1/18/1996 Circuit Appeal Pending 30 

Thomas 
Thompson 

8/17/1984 89-03630 DT Central 6/15/1989 Executed (1998) -- 

Watson Allison 10/2/1984 92-06404 CAS Central 10/26/1992 Relief Granted (2010) -- 
Charles McDowell 10/23/1984 90-04009 MRP Central 7/30/1990 Relief Granted (1998) / 

Resentenced to Death (1999) 
/ State Proceedings Pending 

30 

Robert Lewis 11/1/1984 State Proceedings Pending 30 
Kenneth Lang 12/5/1984 91-04061 

MMM 
Central 7/29/1991 CD Cal Petition Pending 30 

Richard Boyer 12/14/1984 06-07584 GAF Central 11/29/2006 Circuit Appeal Pending 30 
Thaddaeus Turner 12/21/1984 91-00153 LJO Eastern 4/1/1991 Relief Granted (2009) -- 
William Clark 2/1/1985 95-00334 DOC Central 1/18/1995 Relief Granted (2006) -- 
Earl Jones 2/22/1985 94-00816 TJH Central 2/7/1994 Deceased (2006) -- 
Ward Weaver 4/4/19854/11/1985 02-05583 AWI Eastern 5/17/2002 ED Cal Petition Pending 29 
Fred Douglas 4/5/1985 91-03055 

RSWL 
Central 6/6/1991 Relief Granted (2003) -- 

Patrick Gordon 5/3/1985 91-00882 LKK Eastern 7/5/1991 ED Cal Petition Pending 29 
Kevin Cooper 5/15/1985 92-00427 H Southern 3/24/1992 Relief Denied (2009) / 

Execution Stayed 
29 

Charles Whitt 5/23/19855/26/1981 94-07960 WJR Central 11/23/1994 Deceased (2004) -- 
Andre Burton 6/4/1985 91-01652 AHM Central 3/27/1991 State Proceedings Pending 29 
Brian Mincey 6/14/1985 93-02554 PSG Central 5/3/1993 CD Cal Petition Pending 29 
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Randy Haskett 6/28/19858/28/1979 92-06192 GAF Central 10/15/1992 Relief Granted (2009) -- 
Duane Holloway 7/8/1985 05-02089 KJM Eastern 10/19/2005 ED Cal Petition Pending 29 
Robert Stansbury 7/15/1985 95-08532 WMB Central 12/11/1995 Deceased (2003) -- 
Richard Ramierz 8/8/1985 91-03802 CBM Central 7/15/1998 Relief Granted (2009) -- 
Kenneth Gay 9/20/1985 01-05368 GAF Central 6/18/2001 State Proceedings Pending 29 
Raynard 
Cummings 

9/20/1985 95-07118 CBM Central 10/20/1995 Circuit Appeal Pending 29 

Michael Cox 11/26/1985 04-00065 MCE Eastern 1/5/2004 ED Cal Petition Pending 29 
Jeffrey Sheldon 12/19/1985 96-05545 TJH Central 8/13/1996 CD Cal Petition Pending 29 
Stephen DeSantis 2/3/1986 93-01083 FCD Eastern 7/1/1993 Deceased (2002) -- 
Michael Mattson 2/7/19864/10/1980 91-05453 FMC Central 10/8/1991 Deceased (2009) -- 
Tiequon Cox 4/30/1986 92-03370 CBM Central 6/4/1992 Relief Denied (2011) / 

Execution Stayed 
28 

Henry Duncan 5/5/1986 92-01403 AHS Central 3/4/1992 Relief Granted (2008) -- 
Ronald McPeters 5/7/1986 95-05108 LJO Eastern 2/13/1995 ED Cal Petition Pending 28 
Chay'im Ben-
Sholom 

5/9/1986 93-05531 AWI Eastern 8/10/1993 Relief Granted (2012) -- 

Freddie Taylor 5/30/1986 92-01627 EMC Northern 4/30/1992 ND Cal Petition Pending 28 
Ralph Thomas 6/4/19869/25/1986 93-00616 MHP Northern 2/18/1993 Relief Granted (2013) -- 
Curtis Price 7/10/1986 93-00277 PJH Northern 1/25/1993 ND Cal Petition Pending 28 
Barry Williams 7/11/1986 00-10637 DOC Central 10/4/2000 CD Cal Petition Pending 28 
Anthony Sully 7/15/1986 92-00829 WHA Northern 2/21/1992 Relief Denied (2013) / 

Execution Stayed 
28 

Troy Ashmus 7/25/19867/29/1986 93-00594 THE Northern 2/17/1993 ND Cal Petition Pending 28 

Mauricio Silva  8/1/19868/11/1986 State Proceedings Pending  28 
Royal Hayes  8/8/19868/18/1986 01-03926 MHP  Northern  10/18/2001 Relief Denied (2011) / 

Execution Stayed  
28 

Rodney Alcala  8/20/19866/20/1980 94-1424 SVW  Central  3/4/1994 Relief Granted (2003) / 
Resentenced to Death (2010) 
/ State Proceedings Pending 

2834 

Antonio Espinoza  9/17/19869/18/1986 94-01665 LKK  Eastern  10/13/1994 ED Cal Petition Pending  28 
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Wilbur Jennings  11/12/1986 91-00684 AWI  Eastern  12/16/1991 Deceased (2014)  --  
Robert Danielson  11/13/1986 95-02378 SI  Northern  7/8/1994 Deceased (1995)  --  
Thomas Edwards  12/11/1986 93-07151 CJC  Central  11/26/1993 Relief Denied (2009) / 

Deceased (2009)  
--  

Anderson 
Hawthorne  

12/19/19862/18/198
6 

92-00488 JGD  Central  11/13/1995 CD Cal Petition Pending State 
Proceedings Pending 

28 

Theodore Frank  2/23/19872/4/1980 91-06287 AHS  Central  11/18/1991 Deceased (2001)  --  
Teofilio Medina  2/25/19872/26/1987 94-01892 

RSWL and 97-
07062 RSWL  

Central  3/25/1994 Circuit Appeal Pending  27 

Christopher Day  3/3/1987 Deceased (1994)  
David Breaux  3/12/1987 93-00570 JAM  Eastern  4/6/1993 ED Cal Petition Pending  27 
Conrad Zapien  3/23/1987 94-01455 WDK  Central  3/7/1994 Circuit Appeal Pending  27 
Richard Benson  4/30/1987 94-05363 AHM  Central  8/8/1994 Circuit Appeal Pending  27 
Robert Nicolaus  6/23/1987 95-02335 MMC  Northern  9/17/1992 Deceased (2003)  --  
Alfred Sandoval  6/30/1987 94-08206 R  Central  12/7/1994 Relief Granted (2001)  --  
Steven Livaditis  7/8/1987 96-02833 SVW  Central  4/22/1996 CD Cal Petition Pending  27 
Harold Memro 
(Reno)  

7/17/19871/22/1980 96-02768 CBM  Central  4/18/1996 State Proceedings Pending 
CD Cal Petition Pending 

2734 

George Wharton  7/22/1987 92-03469 CJC  Central  6/9/1992 Circuit Appeal Pending  27 
Robert Garceau  7/30/1987 95-05363 

OWW  
Eastern  5/12/1995 Deceased (2004)  --  

Willie Johnson  8/5/1987 98-04043 SI  Northern  10/21/1998 ND Cal Petition Pending  27 
Timothy Pride  8/6/1987 93-00926 GEB  Eastern  6/9/1993 Deceased (1994)  --  
Bruce Morris  8/27/1987 92-00483 EJH  Eastern  3/27/1992 Relief Granted (2007)  --  
Jeffrey Wash  9/1/1987 95-01133 CAL  Northern  4/3/1995 Deceased (1996)  --  
Donrell Thomas  9/10/1987  Deceased (1992)    
Mitchell Sims  9/11/1987 95-05267 GHK  Central  8/8/1995 Relief Denied (2006) / 

Execution Stayed  
27 

Martin Kipp  9/18/1987 99-04973 ABC  Central  5/10/1999 CD Cal Petition Pending  27 
Paul Tuilaepa  9/25/1987 95-04619 DDP  Central  7/13/1995 State Proceedings Pending 

CD Cal Petition Pending 
27 
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Fred Freeman  10/7/1987 99-20614 JW  Northern  9/22/1995 Deceased (2009)  --  
Kenneth Clair  12/4/1987 93-01133 CAS  Central  2/26/1993 Circuit Appeal Pending  27 
Keith Fudge  12/11/1987 95-05369 RGK  Central  8/11/1995 CD Cal Petition Pending  27 
Richard Clark  12/18/1987 97-20618 WHA  Northern  8/5/1994 Circuit Appeal Pending  27 
Michael Wader  1/5/1988 96-05482 HLH  Central  8/9/1996 Deceased (1997)  --  
Michael Hill  1/21/1988 94-00641 CW  Northern  2/24/1994 ND Cal Petition Pending  26 
William Noguera  1/29/1988 94-06417 CAS  Central  9/23/1994 CD Cal Petition Pending  26 
Horace Kelly  3/24/19886/25/1986 98-02722 TJH  Central  4/6/1998 CD Cal Petition Pending  2628 
Laverne Johnson  4/1/1988 95-00305 THE  Northern  1/26/1995 ND Cal Petition Pending  26 
Lance Osband  4/8/1988 97-00152 KJM  Eastern  1/30/1997 ED Cal Petition Pending  26 
Marcelino Ramos  4/27/19881/25/1980 98-02037 AHS  Central  3/20/1988 Deceased (2007)  --  
David Rogers  5/2/1988 State Proceedings Pending  26 
Dennis Brewer 
(Mayfield)  

5/4/1988 97-03742 FMO  Central  5/19/1997 CD Cal Petition Pending  26 

Bill Bradford  5/11/1988 98-05799 
RSWL  

Central  7/20/1998 Deceased (2008)  --  

Curtis Fauber  5/16/1988 95-06601 GW  Central  10/3/1995 CD Cal Petition Pending  26 
David Raley  5/17/1988 93-02071 JW  Northern  6/1/1993 Relief Denied (2007) / 

Execution Stayed / State 
Proceedings Pending  

26 

Theodore Wrest  5/18/1988 95-00214 DDP  Central  1/11/1995 CD Cal Petition Pending  26 
William Hart  5/27/1988 05-03633 

MMM  
Central  5/16/2005 CD Cal Petition Pending  26 

Armenia Cudjo  5/31/19885/27/1988 99-08089 JFW  Central  8/9/1999 Relief Granted (2013)  --  
Joselito Cinco  6/10/1988 Deceased (1988)  
David Carpenter  6/27/198811/20/198

4 
00-03706 MMC 
and 98-02444-
MMC  

Northern  10/6/2000 ND Cal Petition Pending  2630 

Richard Samayoa  6/28/1988 00-02118 W  Southern  10/16/2000 Relief Denied (2012) / 
Execution Stayed  

26 

Guy Rowland  6/29/1988 94-03037 WHA  Northern  8/26/1994 Circuit Appeal Pending  26 
Gary Hines  7/8/1988 98-00784 TLN  Eastern  5/1/1998 ED Cal Petition Pending  26 
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Tracy Cain  7/12/1988 96-2584 ABC  Central  4/11/1996 Circuit Appeal Pending  26 
Dennis Webb  8/15/1988 97-00956 VAP  Central  2/13/1997 CD Cal Petition Pending State 

Proceedings Pending 
26 

William Dennis  9/6/1988 98-021027  Northern  10/9/1998 ND Cal Petition Pending  26 
Jerry Frye  9/12/1988 99-00628 LKK  Eastern  3/29/1999 ED Cal Petition Pending  26 
Daniel Jenkins  10/6/1988 07-01918 JGB  Central  3/22/2007 State Proceedings Pending  26 
Charles Riel  10/14/1988 01-00507 LKK  Eastern  3/14/2001 ED Cal Petition Pending  26 
Richard Turner  10/19/19884/7/1980 09-07449 BRO  Central  10/14/2009 State Proceedings Pending  2634 
Jose Rodrigues  10/21/198810/28/19

88 
96-01831 CW  Northern  5/17/1996 ND Cal Petition Pending  26 

Sammy Marshall  10/27/1988 Deceased (1997)  
Teddy Sanchez  10/31/1988 97-06134 AWI  Eastern  11/20/1997 ED Cal Petition Pending  26 
Aurthur 
Halvorsen  11/18/1988 State Proceedings Pending  26 
Rodney Berryman  11/28/1988 95-05309 AWI  Eastern  4/27/1995 Circuit Appeal Pending  26 
Max Barnett  11/30/1988 99-02416 JAM  Eastern  12/8/1999 State Proceedings Pending  26 
Manuel Mendoza  1/6/1989 03-06194 SJO  Central  8/29/2003 CD Cal Petition Pending  25 
Herbert 
Coddington  

1/20/1989 01-01290 KJM  Eastern  7/3/2001 ED Cal Petition Pending  25 

Reynaldo Ayala  2/9/1989 01-00741 BTM  Southern  4/27/2001 Circuit Appeal Pending  25 
Lester Ochoa  3/20/1989 99-11129 DSF  Central  10/22/1999 CD Cal Petition Pending  25 
Drax Quartermain  4/10/1989 Deceased (2005)  
Rodney Beeler  5/5/1989 96-00606 GW  Central  1/29/1996 CD Cal Petition Pending  25 
James Scott  5/18/1989 03-00978 ODW  Central  2/10/2003 CD Cal Petition Pending  25 
Jeffrey Kolmetz  5/18/1989 Deceased (1996)  
Steven Crittenden  6/12/1989 95-01957 KJM  Eastern  10/26/1995 Circuit Appeal Pending  25 
Jack Farnam  6/15/1989 06-00917 SJO  Central  2/15/2006 State Proceedings Pending  25 
Albert 
Cunningham  

6/16/1989 02-07170 GHK  Central  9/13/2002 Relief Denied (2013) / 
Execution Stayed Execution 
Stayed 

25 

Louis Craine  6/27/1989 Deceased (1989)  
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George Smithey  7/18/1989 Deceased (2010)  
David Welch  7/25/1989 00-20242 RMW  Northern  2/28/2000 State Proceedings Pending  25 
Ronald Seaton  7/27/19896/16/1989 04-09339 FMO  Central  11/12/2004 CD Cal Petition Pending  25 
James Blair  8/9/1989 06-04550 VAP  Central  7/20/2006 CD Cal Petition Pending State 

Proceedings Pending 
25 

Cynthia Coffman  8/31/198910/30/198
9 

06-07304 ABC  Central  11/15/2006 CD Cal Petition Pending  25 

Robert Fairbank  9/5/19899/1/1989 98-01027 CRB  Northern  3/16/1998 Relief Denied (2011) / 
Execution Stayed  

25 

Manuel Alvarez  9/14/1989 97-01895 GEB  Eastern  10/8/1997 ED Cal Petition Pending  25 

David Lucas  9/19/1989 State Proceedings Pending  25 
David Rundle 9/21/1989 08-01879 TLN Eastern 8/13/2008 ED Cal Petition Pending 25 
Robert Maury 10/27/198911/3/198

9 
12-01043 WBS Eastern 4/19/2012 ED Cal Petition Pending 25 

Terry Bemore 11/2/1989 08-00311 LAB Southern 2/15/2008 Circuit Appeal Pending 25 

Stanley Davis  
11/15/198911/14/19

89 State Proceedings Pending  25 
Randy Kraft 11/29/1989 01-04623 AG Central 5/23/2001 CD Cal Petition Pending 25 
Hector Ayala 11/30/1989 01-01322 IEG Southern 7/20/2001 Circuit Appeal Pending 25 
Jeffrey Hawkins 1/31/1990 96-01155 TLN Eastern 6/19/1996 ED Cal Petition Pending 24 
Dean Carter 2/6/19901/30/1990 06-04532 RGK 

and 06-01343 
BEN KSC 

Central 7/20/2006 Circuit Appeal Pending 24 

Alfredo Padilla 2/7/1990 01-06305 LJO Eastern 10/4/2001 Deceased (2008) -- 
Fermin Ledesma 2/7/19903/14/1980 07-02130 PJH Northern 4/17/2007 State Proceedings Pending 2434 
Jon Dunkle 2/7/1990 06-04115 PJH Northern 6/30/2006 ND Cal Petition Pending 24 
Pedro Arias 2/22/1990 99-00627 WBS Eastern 3/29/1999 ED Cal Petition Pending 24 
Dennis Lawley 2/26/1990 08-01425 LJO Eastern 9/23/2008 Deceased (2012) -- 
Larry Davis Jr. 3/8/1990 96-002443 DT Central 4/5/1996 Relief Denied (2004) / 

Deceased (2005) 
-- 

Mario Gray 3/14/1990 07-05935 DSF Central 9/12/2007 Deceased (2013) -- 

11 
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Mark Schmeck 4/5/1990 13-05415 RS Northern 11/21/2013 ND Cal Petition Pending 24 
Tracey Carter 4/20/1990 04-06524 DDP Central 8/6/2004 State Proceedings Pending 24 
Christopher Tobin 4/24/1990 State Proceedings Pending 24 
Richard Letner 4/24/1990 State Proceedings Pending 24 
Jerry Bailey 5/16/1990 Deceased (1998)  
John Holt 5/30/1990 97-06210 AWI Eastern 12/15/1997 State Proceedings Pending 24 
Maureen 
McDermott 

6/8/1990 04-00457 DOC Central 1/26/2004 CD Cal Petition Pending 24 

Mark Bradford 7/3/1990 97-06221 TJH Central 8/19/1997 CD Cal Petition Pending 24 
Steven Catlin 7/6/1990 07-01466 LJO Eastern 10/5/2007 ED Cal Petition Pending 24 

Ralph Yeoman  7/10/1990 Deceased (2014)  
Raymond Steele 7/24/1990 03-00143 GEB Eastern 1/24/2003 ED Cal Petition Pending 24 

Jarvis Masters  7/30/1990 State Proceedings Pending  24 
Kurt Michaels 7/31/1990 04-00122 JAH Southern 1/16/2004 SD Cal Petition Pending 24 

Roland Comtois  7/31/1990 Deceased (1994)  
Joseph 
Muselwhite 

9/25/1990 01-01443 LKK Eastern 7/26/2001 Deceased (2010) -- 

Kristin Hughes 10/2/1990 03-02666 JSW Northern 6/6/2003 ND Cal Petition Pending 24 
Evan Nakahara 11/6/1990 05-04604 DDP Central 6/24/2005 CD Cal Petition Pending 24 
Isaac Gutierrez Jr. 11/14/1990 05-03706 DOC Central 5/18/2005 Deceased (2008) -- 

Paul Brown  11/16/1990 Deceased (2004)  
Milton Lewis  12/6/1990 02-00013 TLN  Eastern  1/3/2002 ED Cal Petition Pending  24 
Ramon Salcido  12/17/1990 09-00586 MMC  Northern  2/9/2009 State Proceedings Pending  24 
Raymond Gurule  12/19/1990 Deceased (2007)  
Carmen Ward  1/28/19911/25/1991 06-02009 PA  Central  State Proceedings Pending  23 
James Majors  2/4/1991 99-00493 MCE  Eastern  3/12/1999 ED Cal Petition Pending  23 
Christopher Box  2/22/1991 04-00619 AJB  Southern  3/26/2004 State Proceedings Pending  23 
Paul Bolin  2/25/1991 99-05279 LJO  Eastern  3/11/1999 ED Cal Petition Pending  23 
Raymond Lewis  3/6/19913/7/1991 03-06775 LJO  Eastern  12/9/2003 ED Cal Petition Pending  23 
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Tauro Waidla  3/8/1991 01-00650 AG  Central  1/22/2001 CD Cal Petition Pending  23 
Richard Moon  5/19/19915/9/1991 08-08327 JAK  Central  12/17/2008 State Proceedings Pending  23 
Robert McDonald  5/31/1991 Deceased (1993)  
Ronald Jones  6/4/1991 98-10318 JLS  Central  12/28/1998 CD Cal Petition Pending  23 
John Sapp  6/21/1991 

10/16/1991 
04-04163 JSW  Northern  9/30/2004 State Proceedings Pending  23 

Paul Watson  
6/27/1991 

12/13/1991 
State Proceedings Pending  23 

Curtis Ervin  6/28/1991 00-01228 CW  Northern  4/10/2000 ND Cal Petition Pending  23 
Clifford Bolden  7/19/1991 09-02365 PJH  Northern  5/28/2009 State Proceedings Pending  23 
Jesse Gonzalez  7/28/19917/28/1981 95-02345 JVS  Central  4/12/1995 State Proceedings Pending  2333 
Martin Navarette  8/14/1991 11-07066 VAP  Central  8/26/2011 State Proceedings Pending  23 
Anthony Townsel  9/13/1991 State Proceedings Pending  23 
James O'Malley  11/21/1991 State Proceedings Pending  23 
Michael Slaughter  11/27/1991 05-00922 AWI  Eastern  7/18/2005 State Proceedings Pending 

ED Cal Petition Pending 
23 

Michael Jones  12/13/1991 04-02748 ODW  Central  4/20/2004 CD Cal Petition Pending  23 
Dellano Cleveland  12/19/1991 05-03822 SVW  Central  5/24/2005 CD Cal Petition Pending  23 
Deondre Staten  1/16/1992 01-09178 MWF  Central  10/24/2001 CD Cal Petition Pending  22 
Richard Farley  1/17/1992 State Proceedings Pending  22 
Chauncey Veasley  1/21/19921/24/1992 05-03822 SVW  Central  4/12/2005 CD Cal Petition Pending  22 
Robert Taylor  1/30/1992 07-06602 FMO  Central  10/11/2007 CD Cal Petition Pending  22 
Edward Bridges  2/20/1992 Deceased (2008)  
Ricky Earp 2/21/1992 00-06508 

MMM 
Central 6/19/2000 CD Cal Petition Pending 22 

Colin Dickey 2/27/1992 06-00357 AWI Eastern 3/31/2006 ED Cal Petition Pending 22 
Billy Waldon 2/28/1992 State Proceedings Pending 22 
Jose Casares 3/13/1992 State Proceedings Pending 22 
Richard Viera 3/30/1992 05-01492 AWI Eastern 11/22/2005 ED Cal Petition Pending 22 
Gregory Smith 
(Scott) 

4/3/1992 05-08017 DSF Central 11/9/2005 State Proceedings Pending 22 
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Franklin Lynch  4/28/1992 State Proceedings Pending 22 
James Marlow 5/8/19928/31/1989 05-06477 ABC Central 8/31/2005 CD Cal Petition Pending 2225 
Paul Watkins 5/11/1992 State Proceedings Pending 22 
Thomas Walker 5/12/1992 Deceased (1997) -- 
Andrew Brown 5/21/19925/14/1992 04-03931 AG Central 6/2/2004 CD Cal Petition Pending 22 
Alfredo Valdez 5/22/1992 10-05252 BRO Central 7/16/2010 State Proceedings Pending 22 

Marchand Elliott  6/3/1992 State Proceedings Pending 22 
Alfredo Prieto 6/18/1992 05-07566 AG Central 10/20/2005 State Proceedings PendingCD 

Cal Petition Pending 
22 

Jack Friend  6/19/1992 State Proceedings Pending 22 
Maria Alfaro 7/14/1992 07-07072 CJC Central 10/30/2007 CD Cal Petition Pending 22 
Stephen Cole 7/16/1992 05-04971 DMG Central 7/7/2005 CD Cal Petition Pending 22 
Gregory Smith 
(Calvin) 

8/14/1992 04-03436 JSW Northern 8/19/2004 ND Cal Petition Pending 22 

Rodney San 
Nicolas 

8/31/1992 06-00942 LJO Eastern 7/20/2006 ED Cal Petition Pending 22 

Jessie Ray Moffett 9/2/1992 Deceased (1998) 
James Tulk 10/9/1992 Deceased (2006) 
Dannie Hillhouse 10/13/1992 03-00142 MCE Eastern 1/24/2003 ED Cal Petition Pending 22 
Alphonso Howard 10/20/1992 08-06851 DDP Central 10/17/2008 CD Cal Petition Pending 22 
David Williams 10/20/1992 12-03975 AG Central 5/7/2012 State Proceedings Pending 22 
Rudolph Roybal 10/20/1992 99-02152 JM Southern 10/5/1999 SD Cal Petition Pending 22 
Gerald Cruz 10/26/199210/23/19

92 
State Proceedings Pending 22 

James Beck 10/27/199210/23/19
92 

State Proceedings Pending 22 

Richard Tully 12/4/1992 State Proceedings Pending 22 
Sergio Ochoa 12/10/1992 02-07774 

RSWL 
Central 10/4/2002 CD Cal Petition Pending 22 

George Williams  12/21/199212/17/19
92 

State Proceedings Pending 22 

14 
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Ricardo Roldan 12/29/1992 09-06589 DOC Central 9/10/2009 CD Cal Petition Pending State 
Proceedings Pending 

22 

William Ramos 1/8/1993 05-03752 SI Northern 9/16/2005 ND Cal Petition Pending 21 
John Lewis 3/3/1993 11-06395 JAK Central 8/3/2011 CD Cal Petition Pending 21 
Gregory Tate  3/5/1993 State Proceedings Pending  21 
Joseph Danks  4/2/1993 11-00223 LJO  Eastern  2/9/2011 State Proceedings Pending  21 
Erik Chatman  4/9/1993 07-00640 WHA  Northern  1/31/2007 State Proceedings Pending  21 
Maurice Boyette  5/7/1993 13-04376 WHO  Northern  9/20/2013 ND Cal Petition Pending  21 
Omar Martinez  5/10/1993 04-09090 PA  Central  11/3/2004 State Proceedings Pending 

CD Cal Petition Pending 
21 

Albert Lewis  5/21/1993 11-00766 ODW  Central  1/26/2011 State Proceedings Pending  21 
Anthony Oliver  5/21/1993 10-08404 ODW  Central  11/4/2010 CD Cal Petition Pending  21 
Latwon Weaver  5/28/1993 12-02140 MMA  Southern  8/30/2012 SD Cal Petition Pending State 

Proceedings Pending 
21 

Warren Bland  5/28/1993 Deceased (2001)  --  
Catherine 
Thompson  

6/10/19936/16/1993 State Proceedings Pending  21 

Vincente 
Benavides  

6/16/1993 State Proceedings Pending  21 

Michael Combs  6/21/1993 05-0 4777 
ODW  

Central  6/30/2005 CD Cal Petition Pending  21 

Robert Curl  7/15/1993 State Proceedings Pending  21 
Mark Crew  7/22/1993 12-04259 YGR  Northern  8/13/2012 ND Cal Petition Pending  21 
Charles Stevens  7/30/1993 09-00137 WHA  Northern  1/12/2009 ND Cal Petition Pending  21 
Christian 
Monterroso  

8/12/1993 12-07888 DMG  Central  9/13/2012 CD Cal Petition Pending  21 

Corvin Emdy  8/19/19939/9/1993 Deceased (1993)  --  
Richard Dehoyos  8/27/1993 State Proceedings Pending  21 
Cedric Harrison  8/30/1993 09-05045 JW  Northern  10/22/2009 Deceased (2009)  --  
Enrique 
Zambrano  

9/8/1993 09-04917 LHK  Northern  10/15/2009 ND Cal Petition Pending  21 

Eric Houston  9/20/1993 13-05609 WHA  Northern  12/4/2013 ND Cal Petition Pending  21 

15 
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Robert Smith  9/24/19939/30/1993 11-03062 EJD  Northern  6/21/2011 ND Cal Petition Pending State 
Proceedings Pending 

21 

James Heard  9/28/1993 State Proceedings Pending  21 
Cleophus Prince  11/5/1993 State Proceedings Pending  21 
Abelino 
Manriquez  

11/16/1993 State Proceedings Pending  21 

Herbert Koontz  11/19/1993 03-01613 FCD  Eastern  7/31/2003 Deceased (2007)  --  
Eric Hinton  12/10/1993 10-06714 DMG  Central  9/9/2010 CD Cal Petition Pending State 

Proceedings Pending 
21 

Michael Huggins  12/17/1993 06-07254 YGR  Northern  11/22/2006 State Proceedings Pending  21 
Jerry Kennedy  12/20/1993 13-02041 LKK  Eastern  10/1/2013 ED Cal Petition Pending  21 
Lanell Harris 1/12/1994 State Proceedings Pending 20 
Steven Bell 3/7/19943/4/1994 State Proceedings Pending 20 
Robert Wilson 4/8/19947/14/1988 07-00519 MWF Central 1/22/2007 CD Cal Petition Pending 2026 
Christopher 
Sattiewhite 

4/25/1994 State Proceedings Pending 20 

Tim Depriest 5/27/1994 07-06025 JLS Central 9/17/2007 CD Cal Petition Pending 20 
Delaney Marks 6/3/1994 11-02458 LHK Northern 5/19/2011 ND Cal Petition Pending 20 
Brian Johnsen 6/9/19946/22/1994 State Proceedings Pending 20 
Milton Pollock 6/10/1994 05-01870 SI Northern 5/5/2005 State Proceedings Pending 20 
James Robinson 6/17/1994 State Proceedings Pending 20 
Jaime Hoyos 7/11/1994 09-00388 L Southern 2/26/2009 SD Cal Petition Pending 20 
Phillip Jablonski 8/12/1994 07-03302 SI Northern 6/22/2007 State Proceedings Pending 20 
Walter Cook 9/2/1994 State Proceedings Pending 20 
Tomas Cruz 9/9/1994 13-02792 JST Northern 6/18/2013 ND Cal Petition Pending 20 
Joseph Cook 9/16/1994 12-08142 CJC Central 9/20/2012 CD Cal Petition Pending State 

Proceedings Pending 
20 

Mary Samuels 9/16/1994 10-03225 SJO Central 4/29/2010 CD Cal Petition Pending State 
Proceedings Pending 

20 

Shaun Burney 9/16/1994 10-00546 RGK Central 1/26/2010 State Proceedings Pending 20 

16 
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Bryan Jones 9/19/19949/16/1994 State Proceedings Pending 20 
Ronnie Dement 9/26/1994 State Proceedings Pending 20 
Robert Jurado 10/1/199410/7/1994 08-01400 JLS Southern 7/31/2008 SD Cal Petition Pending 20 
Billy Riggs 10/28/1994 09-04624 JAK Central 6/26/2009 State Proceedings Pending 20 
Carl Powell 11/10/1994 State Proceedings Pending 20 
Celeste Carrington 11/23/1994 10-04179 RS Northern 9/16/2010 ND Cal Petition Pending 20 
Anthony Bankston 1/20/1995 State Proceedings Pending 19 
Edgardo Sanchez-
Fuentes 

1/20/19953/3/1995 State Proceedings Pending 19 

Steven Bonilla 1/20/1995 08-00471 CW Northern 1/22/2008 ND Cal Petition Pending 19 
Danny Horning 1/26/1995 10-01932 JAM Eastern 7/21/2010 State Proceedings Pending 19 
Randall Wall 1/30/1995 State Proceedings Pending 19 
Steven Homick 1/31/19951/13/1995 State Proceedings Pending 19 
Royal Clark 2/3/1995 12-00803 LJO Eastern 5/16/2012 State Proceedings Pending 19 
Raymond Johns 2/8/1995 Deceased (2004) -- 
Keith Loker  2/10/19952/17/1995 State Proceedings Pending  19 
Johnny Avila  3/21/19953/29/1995 11-01196 AWI  Eastern  7/19/2011 State Proceedings Pending  19 
Randy Garcia  3/23/1995 State Proceedings Pending  19 
Hooman Panah  3/26/19953/6/1995 05-07606 RGK  Central  10/21/2005 Circuit Appeal Pending  19 
Ernest Jones  4/7/1995 09-002158 CJC  Central  3/27/2009 CD Cal Petition Pending  19 
Glen Cornwell  4/21/1995 06-00705 TLN  Eastern  3/31/2006 ED Cal Petition Pending  19 
Mark Thornton  5/15/1995 State Proceedings Pending  19 
Greg Demetrulias  5/22/19955/19/1995 07-01335 DOC  Central  2/28/2007 Circuit Appeal Pending  19 
Kerry Dalton  5/23/1995 State Proceedings Pending  19 
Regis Thomas  6/15/19958/15/1995 State Proceedings Pending  19 
Lester Virgil  6/29/1995 State Proceedings Pending  19 
Johnaton George  7/17/1995 State Proceedings Pending  19 
Christopher Geier  7/21/1995 10-04676 R  Central  6/24/2010 State Proceedings Pending  19 
Charles Rountree  8/11/1995 State Proceedings Pending  19 

17 
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Christopher 
Lightsey  

8/15/1995 State Proceedings Pending  19 

Sergio Nelson  9/9/19959/7/1995 State Proceedings Pending  19 
Thomas Lenart  10/6/1995 05-01912 MCE  Eastern  9/21/2005 State Proceedings Pending  19 
John Beames  10/11/1995 10-01429 AWI  Eastern  8/9/2010 ED Cal Petition Pending State 

Proceedings Pending 
19 

Paul Hensley  10/13/199510/16/19
95 

State Proceedings Pending  19 

Loi Vo  10/18/1995 State Proceedings Pending  19 
Stephen Hajek  10/18/1995 State Proceedings Pending  19 
Donald Smith  10/19/1995 State Proceedings Pending  19 
Leroy Wheeler  10/19/199510/25/19

95 
State Proceedings Pending  19 

Stanley Bryant  10/19/1995 State Proceedings Pending  19 
William Suff  10/26/1995 State Proceedings Pending  19 
William Suff  10/26/1995 State Proceedings Pending  19 
Caroline Young  10/27/1995 Deceased (2005)  --  
Douglas Kelly  11/8/1995 State Proceedings Pending  19 
Ernest Dykes  11/30/199512/22/19

95 
11-04454 SI  Northern  9/7/2011 ND Cal Petition Pending  19 

Demetrius 
Howard  

12/7/1995 State Proceedings Pending  19 

John Cunningham  1/12/1996 State Proceedings Pending  18 
Alfredo Valencia  1/23/1996 State Proceedings Pending  18 
Jerry Rodriguez  2/21/1996 State Proceedings Pending  18 
Valamir Morelos  2/21/1996 State Proceedings Pending  18 
Steven Brown  2/23/1996 State Proceedings Pending  18 
Dexter Williams  2/28/1996 12-01344 LJO  Eastern  8/17/2012 ED Cal Petition Pending  18 
Richard Gamache  4/2/1996 State Proceedings Pending  18 
Andre Alexander  4/23/1996 11-07404 JAK  Central  9/8/2011 State Proceedings Pending  18 
Frank Carter  4/25/1996 Deceased (2001)  --  

18 
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Robert Cowan  5/8/19968/5/1996 State Proceedings Pending  18 
Dennis Ervine  5/31/1996 State Proceedings Pending  18 
Keith Taylor  6/5/1996 State Proceedings Pending  18 
Eric Leonard  6/13/1996 State Proceedings Pending  18 
Keith Doolin  6/18/1996 09-01453 AWI  Eastern  8/17/2009 State Proceedings Pending  18 
Daniel Whalen  6/24/1996 State Proceedings Pending  18 
Edward Morgan  7/19/1996 State Proceedings Pending  18 
Clifton Perry  7/26/19967/24/1996 11-01367 AWI  Eastern  8/16/2011 State Proceedings Pending  18 
Raymond Butler  7/29/1996 State Proceedings Pending  18 
Lamar Barnwell  8/9/1996 State Proceedings Pending  18 
Freddie Fuiava  8/19/1996 12-10646 VAP  Central  12/12/2013 CD Cal Petition Pending  18 
Christopher Self  8/28/1996 State Proceedings Pending  18 
Albert Jones  9/20/1996 State Proceedings Pending  18 
Bob Williams  9/20/1996 09-01068 AWI  Eastern  6/17/2009 State Proceedings Pending  18 
John Riccardi  9/20/1996 State Proceedings Pending  18 
Richard Davis  9/26/1996 13-00408 EMC  Northern  1/29/2013 ND Cal Petition Pending  18 
Richard Leon  10/1/1996 State Proceedings Pending  18 
Richard Parson  10/11/1996 Deceased (2011)  --  
Darrel Lomax  10/16/1996 11-01746 JLS  Central  2/28/2011 State Proceedings Pending  18 
Charles Case  10/25/1996 State Proceedings Pending  18 
James Thompson  10/26/199610/21/19

96 
State Proceedings Pending  18 

Michael Elliot  10/31/1996 State Proceedings Pending  18 
Christopher 
Spencer  

11/7/1996 State Proceedings Pending  18 

Brandon Taylor  11/13/19966/27/199
7 

State Proceedings Pending  1819 

George Contreras  12/11/1996 State Proceedings Pending  18 
Dewayne Carey  12/16/1996 State Proceedings Pending  18 
Michael Pearson  12/18/1996 State Proceedings Pending  18 
Scott Collins  12/19/1996 13-07334 JFW  Central  10/3/2013 CD Cal Petition Pending  18 

19 
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Maurice Harris  12/20/1996 13-04026 PA  Central  6/5/2013 CD Cal Petition Pending  18 
Richard Foster  12/31/199612/13/19

96 
State Proceedings Pending  18 

Michael Ihde  1/3/1997 Deceased (2005)  --  
Eric Bennet  1/9/1997 State Proceedings Pending  17 
Herbert McClain  1/21/1997 State Proceedings Pending  17 
Karl Holmes  1/21/1997 State Proceedings Pending  17 
Lorenzo Newborn  1/21/1997 State Proceedings Pending  17 
Stephen Redd  2/28/1997 State Proceedings Pending  17 
Jeffery Mills  3/10/1997 State Proceedings Pending  17 
Joseph Montes  3/18/1997 State Proceedings Pending  17 
Johnny Mungia  4/7/1997 State Proceedings Pending  17 
Johnathan D'Arcy  4/11/1997 State Proceedings Pending  17 
Jimmy Palma  6/11/1997 Deceased (1997)  --  
Richard Valdez  6/11/1997 State Proceedings Pending  17 
Daniel Silveria  6/13/1997 State Proceedings Pending  17 
John Travis  6/13/1997 State Proceedings Pending  17 
Robert Scully  6/13/1997 State Proceedings Pending  17 
Ramon Rogers  6/30/19979/10/1997 State Proceedings Pending  17 
Lawrence 
Bergman  

7/8/1997 Deceased (2009)  --  

Bobby Lopez  7/11/199711/14/199
7 

State Proceedings Pending  17 

Michael Martinez  8/29/1997 State Proceedings Pending  17 
Carlos Hawthorne  9/5/1997 State Proceedings Pending  17 
John Famalaro  9/5/1997 State Proceedings Pending  17 
Michael Bramit  9/15/19979/8/1997 State Proceedings Pending  17 
Royce Scott  9/17/1997 State Proceedings Pending  17 
John Abel  9/26/1997 State Proceedings Pending  17 
Ronald Mendoza  10/27/199710/24/19

97 
State Proceedings Pending  17 

20 
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Frank Becerra  10/31/1997 State Proceedings Pending  17 
Terrance Page  10/31/1997 Deceased (2008)  --  
Sean Vines  11/7/1997 State Proceedings Pending  17 
Herminio Serna  11/21/1997 State Proceedings Pending  17 
James Trujeque  11/21/1997 State Proceedings Pending  17 
Frank Abilez  12/4/1997 Deceased (2012)  --  
Gunner Lindberg  12/12/1997 09-05509 MWF  Central  7/28/2009 State Proceedings Pending  17 
Floyd Smith  12/14/199710/16/19

97 
State Proceedings Pending  17 

Bill Poyner  12/16/1997 Deceased (1998)  --  
Martin Mendoza  12/23/1997 State Proceedings Pending  17 
William Clark  12/29/1997 State Proceedings Pending  17 
Melvin Turner 8/20/1980 96-02844 DOC Central 4/22/1996 State Proceedings Pending 34 
Noel Jackson 6/2/1989  State Proceedings Pending 25 
Clarence Ray, Jr. 7/28/1989 96-06252 LJO 

SAB Eastern 11/8/1996
State Proceedings Pending 25 

Jackie Ray 
Hovarter 

11/30/1990 
 

State Proceedings Pending 24 

Jesse Morrison 10/30/1991  State Proceedings Pending 23 
Richard Stitely 9/14/1992  State Proceedings Pending 22 
Morris Solomon, 
Jr. 

6/16/1992 
 

State Proceedings Pending 22 

Donald Griffin 9/22/1992  State Proceedings Pending 22 
Charles Keith 
Richardson 

10/7/1992 
 

State Proceedings Pending 22 

Keone Wallace 5/27/1993  State Proceedings Pending 21 
Jose Francisco 
Guerra 

11/22/1993 
 

State Proceedings Pending 21 

Ignacio Arriola 
Tafoya 

6/6/1995 
 

State Proceedings Pending 19 

Orlando Gene 
Romero 

8/28/1996 
 

State Proceedings Pending 18 

21 
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Michael McCrea 
Whisenhunt 

10/21/1996 
 

State Proceedings Pending 18 

Gene Estel 
McCurdy 

4/22/1997 
 

State Proceedings Pending 17 

 

1 The chart describes the case status of any individual sentenced in 1997 or earlier because all such individuals, unless deceased, executed, or 
granted a writ of habeas corpus, have spent at least 17 years on Death Row, the amount of time Justice Stevens posited might be 
constitutionally problematic in Lackey v. Texas, 514 U.S. 1045 (1995) (Stevens, J., respecting the denial of certiorari). In total, 366 378 of the 746 
inmates currently on California’s Death Row were sentenced to death 17 or more years ago. For all but a small handful of those individuals 
sentenced to death after 1997, state proceedings are still ongoing, and none have completed the federal habeas process. 
2 This chart reflects one judgment for each individual. The original chart included 492 individuals. 
3 34 of the 201 appeals being reviewed by the California Supreme Court are exhaustion petitions and 26 are pending OSC cases. 
4 The chart was compiled using publicly available information from the court dockets of the four federal judicial districts in California, the public 
docket of the California Supreme Court, and the California Department of Corrections and Rehabilitation’s (“CDCR”) list of condemned inmates, 
which is available at http://www.cdcr.ca.gov/capital_punishment/docs/condemnedinmatelistsecure.pdf, and the CDCR’s list of condemned 
inmates who have died since 1978, which is available at 
http://www.cdcr.ca.gov/Capital_Punishment/docs/CONDEMNEDINMATESWHOHAVEDIEDSINCE1978.pdf. 
5 Federal habeas proceedings are initiated when the petitioner seeks appointment of federal habeas counsel, not when the petitioner’s federal 
writ of habeas corpus is filed. Some individuals that have initiated federal habeas proceedings may still have state proceedings pending for 
exhaustion purposes. In such cases, the federal petition is effectively stayed while the state proceedings are completed. 
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Respondent hereby files the instant brief in response to Petitioner’s Opening

Brief on Claim 27 (“Opening Brief”).  As discussed below, Claim 27 as presented

in the Opening Brief is unexhausted because new factual allegations supporting the

claim were never presented to the California Supreme Court.  Even without the

exhaustion problems, habeas corpus relief on Claim 27 is barred by 28 U.S.C.

§ 2254(d).

MEMORANDUM OF POINTS AND AUTHORITIES

ARGUMENT

I. AMENDED CLAIM 27 IS UNEXHAUSTED BECAUSE IT WAS NEVER
PRESENTED TO THE CALIFORNIA SUPREME COURT

Exhaustion of state remedies is a prerequisite to a federal court’s consideration

of claims sought to be presented by a state prisoner in federal habeas corpus.  28

U.S.C. § 2254(b); Picard v. Connor, 404 U.S. 270, 275, 92 S. Ct. 509, 30 L. Ed. 2d

438 (1971); Wooten v. Kirkland, 540 F.3d 1019, 1025 (9th Cir. 2008).  To satisfy

the state exhaustion requirement, the petitioner must fairly present his federal

claims to the state’s highest court. Rose v. Lundy, 455 U.S. 509, 515, 102 S. Ct.

1198, 71 L. Ed. 2d 379 (1982).  A claim has not been fairly presented unless the

prisoner has described in the state court proceedings both the operative facts and the

federal legal theory on which his contention is based. See Gray v. Netherland, 518

U.S. 152, 162-63, 116 S. Ct. 2074, 135 L. Ed. 2d 457 (1996); Gatlin v. Madding,

189 F.3d 882, 888 (9th Cir. 1999).

In the Opening Brief, Petitioner contends that the conditions of his

confinement while he is awaiting execution violate the Eighth Amendment because

they are physically and psychologically torturous.  (Opening Brief at 25-41.)

Petitioner describes the physical conditions on California’s death row, arguing that

such conditions are substandard and inhumane and that long periods of confinement
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under such conditions constitutes physical and psychological torture.1  (Opening

Brief at 26-35.)  Petitioner also contends that the uncertainties in California’s death

penalty scheme, including uncertainty about the method by which he will be

executed and whether he will ever be executed, are psychologically tortuous.

(Opening Brief at 35-41.)  Petitioner, however, has never presented any of these

allegations to the California Supreme Court.  In his direct appeal in the California

Supreme Court, Petitioner presented a Lackey2 claim, arguing that his death

sentence violated the Eighth Amendment only because of the long delay between

sentencing and execution.  (NOL B1 at 229-43.)  Petitioner never argued in the

California Supreme Court that the conditions of his confinement violate the Eighth

Amendment.  Thus, to the extent these new allegations focusing on the conditions

of confinement place it in a fundamentally different light, Claim 27 is unexhausted.

Petitioner also contends in the Opening Brief that his execution would violate

equal protection because he must endure lengthy and indefinite incarceration as a

capital prisoner seeking post-conviction relief whereas non-capital inmates seeking

post-conviction relief do not endure such lengthy and indefinite incarceration.

(Opening Brief at 42-47.)  Petitioner never presented such an equal protection claim

to the California Supreme Court.  Accordingly, this new legal theory renders Claim

27 unexhausted.

Further, in support of Claim 27, Petitioner presents three volumes of exhibits

in the Opening Brief, totaling 644 pages.  However, none of the exhibits was

presented to the California Supreme Court.  To the extent the exhibits, intended to

further factually support the claim, fundamentally alter the legal claim that

1 Petitioner contends that the physical conditions on East Block where he is
confined are deplorable, that he is isolated, and that medical and psychiatric
treatment on death row is deficient.  (Opening Brief at 26-31.)

2 See Lackey v. Texas, 514 U.S. 1045, 115 S. Ct. 1421, 131 L. Ed. 2d 304
(1995) (Stevens, J., respecting denial of certiorari).
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Petitioner actually presented to the California Supreme Court, they render the claim

unexhausted.

This Court has no authority to grant relief on an unexhausted claim, absent

Respondent’s express waiver of the exhaustion requirement, which Respondent

does not give. See 28 U.S.C. § 2254(b).  Accordingly, because Petitioner’s new

allegations and legal theories are so drastically different from those actually

presented to the California Supreme Court in support of his lengthy incarceration

claim, Claim 27 is unexhausted.

II. HABEAS CORPUS RELIEF ON CLAIM 27 IS BARRED BY 28 U.S.C.
§ 2254(d)

Even assuming that Claim 27 is exhausted, it is barred by 28 U.S.C. § 2254(d)

because the Supreme Court has never clearly held that the pre-execution duration

on a state’s death row could violate the Eighth Amendment, or any other provision

of the Constitution for that matter.  Absent utter disregard for § 2254(d), and the

vast catalogue of Supreme Court decisions interpreting it, relief cannot be granted

on this claim.

A. The Standard of Review
As amended by the Antiterrorism and Effective Death Penalty Act of 1996

(“AEDPA”), 28 U.S.C. § 2254(d) constitutes a “threshold restriction,” Renico v.

Lett, 559 U.S. 766, 773 n.1, 130 S. Ct. 1855, 176 L. Ed. 2d 678 (2010), on federal

habeas corpus relief that “bars relitigation of any claim ‘adjudicated on the merits’

in state court” subject to two narrow exceptions. Harrington v. Richter, 131 S. Ct.

770, 784, 178 L. Ed. 2d 624 (2011) (“Richter”).  These exceptions require a

petitioner to show that the state court’s previous adjudication of the claim either (1)

was “‘contrary to, or involved an unreasonable application of, clearly established

Federal law, as determined by the Supreme Court of the United States,’” or (2) was

“‘based on an unreasonable determination of the facts in light of the evidence

presented at the State Court proceeding.’” Id. at 783-84 (quoting 28 U.S.C.
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§ 2254(d)).  Only if a petitioner can survive this threshold review as to claims

previously rejected on their merits by a state court is a federal court permitted to

reach the merits of a petitioner’s claims, reviewing them “de novo.” See Panetti v.

Quarterman, 551 U.S. 930, 953, 127 S. Ct. 2842, 168 L. Ed. 2d 662 (2007) (“When

a state court’s adjudication of a claim is dependent on an antecedent unreasonable

application of federal law, the requirement set forth in § 2254(d)(1) is satisfied.  A

federal court must then resolve the claim without the deference AEDPA otherwise

requires.”); see also Howard v. Clark, 608 F.3d 563, 569 (9th Cir. 2010); Frantz v.

Hazey, 533 F.3d 724, 735-36 (9th Cir. 2008) (en banc).

The inquiry under 28 U.S.C. § 2254(d)(1) is sharply circumscribed.  First,

“clearly established federal law” is limited to Supreme Court authority that

“squarely addresses” the claim at issue and provides a “clear answer.” Wright v.

Van Patten, 552 U.S. 120, 125-26, 128 S. Ct. 743, 169 L. Ed. 2d 583 (2008); see

also Premo v. Moore, 131 S. Ct. 733, 743, 178 L. Ed. 2d 649 (2011); Knowles v.

Mirzayance, 556 U.S. 111, 121-22, 129 S. Ct. 1411, 173 L. Ed. 2d 1411 (2009);

Carey v. Musladin, 549 U.S. 70, 77, 127 S. Ct. 649, 166 L. Ed. 2d 482 (2006); see

also Marshall v. Rodgers, 133 S. Ct. 1446, 1450-51, 185 L. Ed. 2d 540 (2013)

(federal habeas court may “look to circuit precedent to ascertain whether [a federal

appellate court] has already held that the particular point in issue is clearly

established by Supreme Court precedent,” but may not use lower court authority “to

refine or sharpen a general principle of Supreme Court jurisprudence into a specific

legal rule” or “to determine whether a particular rule of law is so widely accepted

among the Federal Circuits that it would, if presented to [the Supreme] Court, be

accepted as correct”).  Second, newly proffered evidence is irrelevant; rather,

review of the state court decision is strictly “limited to the record that was before

the state court that adjudicated the claim on the merits.” Cullen v. Pinholster, 131

S. Ct. 1388, 1398, 179 L. Ed. 2d 557 (2011).  And third, in light of the record

before the state court and the clearly established Supreme Court precedent, the state
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court decision must have been “objectively unreasonable,” and not merely incorrect

in the view of the federal court. Richter, 131 S. Ct. at 785; Renico v. Lett, 559 U.S.

at 773; see also Felkner v. Jackson, 131 S. Ct. 1305, 1307, 179 L. Ed. 2d 374

(2011) (per curiam).  To satisfy this standard, the state court is not required to “cite

or even be aware of [the Supreme Court’s] cases under § 2254(d).” Richter, 131 S.

Ct. at 784.  “Even a strong case for relief does not mean the state court’s contrary

conclusion was unreasonable.” Id. at 786.

The inquiry under § 2254(d)(2) is likewise sharply circumscribed, as it calls

for federal courts to be “particularly deferential” to the state courts. Taylor v.

Maddox, 366 F.3d 992, 1000 (9th Cir. 2004).  The Ninth Circuit has said that an

unreasonable factual determination under § 2254(d)(2) may be shown where the

state court failed to make a finding necessary to support its decision, it relied on an

incorrect standard in making a necessary factual finding, or the factfinding process

supporting the decision was itself defective. Id. at 1000-01.  Again, it is insufficient

that the state court’s factual determination was merely erroneous; to satisfy

§ 2254(d)(2) it instead must be shown that “any appellate court” would have been

unreasonable in approving the finding of fact. Id. at 1000; see also Rice v. Collins,

546 U.S. 333, 338-39, 126 S. Ct. 969, 163 L. Ed. 2d 824 (2006).  “This is a

daunting standard—one that will be satisfied in relatively few cases.” Taylor v.

Maddox, 366 F.3d at 1000.

The standard set forth in § 2254(d) is “difficult to meet . . . because it was

meant to be.” Richter, 131 S. Ct. at 786; see also Burt v. Titlow, 134 S. Ct. 10, 15-

16, 187 L. Ed. 2d 348 (2013) (“Recognizing the duty and ability of our state-court

colleagues to adjudicate claims of constitutional wrong, AEDPA erects a

formidable barrier to federal habeas relief for prisoners whose claims have been

adjudicated in state court.”).  It “reflects the view that habeas corpus is a guard

against extreme malfunctions in the state criminal justice systems, not a substitute

for ordinary error correction through appeal.” Richter, 131 S. Ct. at 786.  To that
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end, it precludes review of any claims previously rejected on their merits by a state

court except in the narrow category of cases “where there is no possibility

fairminded jurists could disagree that the state court’s decision conflicts with [the

Supreme Court’s] precedents.” Id.  Accordingly, to overcome the bar of § 2254(d),

a petitioner is required to show at the threshold that “the state court’s ruling on the

claim being presented in federal court was so lacking in justification that there was

an error well understood and comprehended in existing law beyond any possibility

for fairminded disagreement.” Id.; see also Burt v. Titlow, 134 S. Ct. at 16 (“We

will not lightly conclude that a State’s criminal justice system has experienced the

‘extreme malfunction’ for which federal habeas relief is the remedy.”) (quoting

Richter, 131 S. Ct. at 786, alteration omitted); Johnson v. Williams, 133 S. Ct.

1088, 1091, 1094, 185 L. Ed. 2d 105 (2013) (standard of § 2254(d) is “difficult to

meet” and “sharply limits the circumstances in which a federal court may issue a

writ of habeas corpus to a state prisoner whose claim was ‘adjudicated on the merits

in State court proceedings’”).

Just this term, in White v. Woodall, 134 S. Ct. 1697 (2014), the Supreme Court

again explained just how narrow and limited the “clearly established” law

requirement is.  In discussing this aspect of § 2254(d)(1), the Court explained that

the section “provides a remedy for instances in which a state court unreasonably

applies this Court’s precedent; it does not require state courts to extend this Court’s

precedent or license federal courts to treat the failure to do so as error.” Id. at 1706

(italics in original).  In other words, “if a habeas court must extend a rationale

before it can apply to the facts at hand, then by definition the rationale was not

clearly established at the time of the state court decision.” Id. (quoting Yarborough

v. Alvarado, 541 U.S. 652, 666, 124 S. Ct. 2140, 158 L. Ed. 2d 938 (2004))

(internal quotation marks omitted).  Although “[t]he difference between applying a

rule and extending it is not always clear,” “[c]ertain principles are fundamental

enough that when new factual permutations arise, the necessity to apply the earlier
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rule will be beyond doubt.” Id., quoting Yarborough, 541 U.S. at 666.  “The

critical point is that relief is available under § 2254(d)(1)’s unreasonable-

application clause if, and only if, it is so obvious that a clearly established rule

applies to a given set of facts that there could be no ‘fairminded disagreement’ on

the question.” Id. at 1706-07 (quoting Richter, 131 S. Ct. at 786).

B. Section 2254(d) Bars Relief on Claim 27

1. Lackey Claim
In the Opening Brief, Petitioner contends that execution following decades of

incarceration under a sentence of death violates the Eighth Amendment because it

would not satisfy the penological goals of retribution and deterrence that justify

application of the death penalty.  (Opening Brief at 16-25.)  This claim fails under

§ 2254(d) because the Supreme Court has never held that execution following a

lengthy term of incarceration violates the Eighth Amendment.  In fact, the Supreme

Court has thus far refused to even consider the issue, denying every certiorari

petition for which review of the issue has been sought. See, e.g., Johnson v.

Bredesen, 558 U.S. 1067, 130 S. Ct. 541, 175 L. Ed. 2d 552 (2009); Thompson v.

McNeil, 556 U.S. 1114, 129 S. Ct. 1299 (2009); Foster v. Florida, 537 U.S. 990,

123 S. Ct. 470, 154 L. Ed. 2d 359 (2002); Knight v. Florida, 528 U.S. 990, 120 S.

Ct. 459, 145 L. Ed. 2d 370 (1999); Elledge v. Florida, 525 U.S. 944, 119 S. Ct.

366, 142 L. Ed. 2d 303 (1998); Lackey v. Texas, 514 U.S. 1045, 115 S. Ct. 1421,

131 L. Ed. 2d 304 (1995).  Although fair-minded jurists might disagree whether

execution after decades of incarceration advances the goals of retribution and

deterrence, this does not justify relief under § 2254(d).  Rather, to obtain relief,

there must be Supreme Court authority that “squarely addresses” the claim at issue

and provides a “clear answer.” Wright v. Van Patten, 552 U.S. at 125-26.  No

Supreme Court decision has held that execution following a certain term of

incarceration violates the Eighth Amendment.  Therefore, Petitioner’s Lackey claim

fails under § 2254(d). See Allen v. Ornoski, 435 F.3d 946, 958 (9th Cir. 2006)
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(denial of habeas relief proper because Supreme Court has never held that

execution after long tenure on death row constitutes cruel and unusual punishment).

In its Order Amending Briefing Schedule and Setting Hearing on Claim 27

(Docket No. 110), this Court has encouraged the parties to address the chart that is

attached to the Order that documents the case status of 496 individuals who are

currently on California’s death row.  The chart unquestionably shows that there are

long delays in the execution of death sentences in California and that an extremely

small number of capital inmates have been executed to date.3  Delay in this regard

can be attributed to various factors, including but not limited to the state court’s

heavy capital caseload, inconsistent adjudication speeds in the lower federal courts,

repetitive litigation in state court conducted by capital inmates, and stay and

abeyance requests by the inmates themselves.  Of course, there are many other

contributing factors as well.

But this state of affairs with respect to the post-conviction review process – in

state and federal court – for California condemned inmates does not entitle

Petitioner to habeas corpus relief under § 2254(d).  This Court has stated that “the

chart strongly suggests that executing those essentially random few who outlive the

dysfunctional post-conviction review process serves no penological purpose and is

arbitrary in violation of well-established constitutional principles.”  (Docket No.

110 at 2.)  Respondent respectfully disagrees.

As Justice Thomas has explained, since the time Justice Stevens first wrote on

the issue after certiorari was denied in Lackey, to date, “[t]here is simply no

authority ‘in the American constitutional tradition or in this Court’s precedent for

the proposition that a defendant can avail himself of the panoply of appellate and

collateral procedures and then complain when his execution is delayed.’” Johnson

v. Bredesen, 558 U.S. 1067, 130 S. Ct. 541, 544-45, 175 L. Ed. 2d 552 (2009)
3 In Petitioner’s case, it has been nearly twenty years since he was sentenced

to death.
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(Thomas, J., concurring in denial of certiorari), quoting Thompson v. McNeil, 556

U.S. 1114, 129 S. Ct. 1299, 1301 (2009) (Thomas, J., concurring in denial of

certiorari).  The sole source of the delay in execution of sentence in this case is the

condemned inmate pursuing post-conviction relief.  Not once has Jones expressed

disappointment with the speed, or lack thereof, with which the process is

operating.4  And of course, Jones has never agreed to forego post-conviction review

and simply submit to execution.  “It makes ‘a mockery of our system of justice . . .

for a convicted murderer, who, through his own interminable efforts of delay . . .

has secured the almost-indefinite postponement of his sentence, to then claim that

the almost-indefinite postponement renders his sentence unconstitutional.”

Thompson v. McNeil, 556 U.S. 1114, 129 S. Ct. 1299, 1301 (2009) (Thomas, J.,

concurring in denial of certiorari) quoting Turner v. Jabe, 58 F.3d 924, 933 (4th

Cir. 1995) (Luttig, J., concurring in judgment).  To find a basis upon which relief

could be granted for an inmate’s delayed execution resulting from pursuit of post-

conviction remedies, the Supreme Court (and this Court) would have to “invent a

new Eighth Amendment right.” Thompson v. McNeil, 129 S. Ct. at 1301.

It is beyond any reasonable debate that the Supreme Court has never held that

the execution of a small number of individuals who outlive a lengthy post-

conviction review process - even if it is dysfunctional - violates the Eighth

Amendment, or some other constitutional provision, or some combination of well-

established constitutional principles.  The Ninth Circuit has expressly recognized

this fact. Smith v. Mahoney, 569 F.3d 1133, 1153 (9th Cir. 2010) (“We have

rejected Lackey claims in the past.  In Allen v. Ornoski, 435 F.3d 946 (9th

Cir.2006), we determined, in the context of AEDPA, that ‘[t]he Supreme Court has

4 Arguing that it would be unconstitutional to execute Petitioner after such a
long time on death row is not the same as arguing the review process and his
execution should happen faster.
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never held that execution after a long tenure on death row is cruel and unusual

punishment.’ Id. at 958”).  Therefore, relief is barred by § 2254(d).

2. Conditions of Confinement
Petitioner also contends that the conditions of his confinement while he is

awaiting execution violate the Eighth Amendment because they are physically and

psychologically torturous.  (Opening Brief at 25-41.)  He argues that the physical

conditions on California’s death row death row are substandard and inhumane.

(Opening Brief at 26-35.)  He also argues that the uncertainty concerning the

method by which he will be executed, and whether he will ever be executed, is

psychologically tortuous.  (Opening Brief at 35-41.)  These claims are barred under

§ 2254(d) because they concern challenges to the conditions of confinement.

Traditionally, challenges to prison conditions are cognizable only under 42

U.S.C. § 1983, while challenges implicating the fact or duration of confinement are

brought through a habeas action. Docken v. Chase, 393 F.3d 1024, 1026 (9th Cir.

2004).  “‘Federal law opens two main avenues to relief on complaints related to

imprisonment: a petition for habeas corpus, 28 U.S.C. § 2254, and a complaint

under the Civil Rights Act of 1871, Rev. Stat. § 1979, as amended, 42 U.S.C.

§ 1983.  Challenges to the lawfulness of confinement or to particulars affecting its

duration are the province of habeas corpus.’” Hill v. McDonough, 547 U.S. 573,

579, 126 S. Ct. 2096, 165 L. Ed. 2d 44 (2006) (quoting Muhammad v. Close, 540

U.S. 749, 750, 124 S. Ct. 1303, 158 L. Ed. 2d 32 (2004)).  “An inmate’s challenge

to the circumstances of his confinement, however, may be brought under § 1983.”

Id.; see Skinner v. Switzer, 131 S. Ct. 1289, 1299 n.13, 179 L. Ed. 2d 233 (2011)

(“when a prisoner’s claim would not ‘necessarily spell speedier release,’ that claim

does not lie at ‘the core of habeas corpus,’ and may be brought, if at all, under

§ 1983”); Ramirez v. Galaza, 334 F.3d 850, 856 (9th Cir. 2003) (“Suits challenging

the validity of the prisoner’s continued incarceration lie within ‘the heart of habeas

corpus,’ whereas ‘a § 1983 action is a proper remedy for a state prisoner who is
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making a constitutional challenge to the conditions of his prison life, but not to the

fact or length of his custody’”).  Here, Petitioner’s challenge to the conditions of his

confinement (unhealthy living conditions, isolation, inadequate medical treatment,

etc.) and his claim that such conditions are physically and psychologically torturous

are not challenges to the fact or duration of his custody.  Therefore, the claim is not

cognizable in these habeas proceedings.  And even if the allegations of psychic pain

are somehow an attack on the duration of Petitioner’s pre-execution custody, the

Supreme Court has never held that such allegations support a basis for habeas

corpus relief.  The claim must be rejected.

3. Equal Protection
Petitioner further contends that his execution would violate equal protection

because he must endure lengthy and indefinite incarceration as a capital petitioner

seeking post-conviction relief whereas non-capital petitioners seeking post-

conviction relief do not endure such lengthy and indefinite incarceration.  (Opening

Brief at 42-47.)  But the Supreme Court has never held that execution following

lengthy and indefinite incarceration while a capital petitioner seeks post-conviction

relief violates equal protection.  Indeed, the reason is self-evidence.  Capital and

non-capital prisoners are not similarly situated. Massie v. Hennessey, 875 F.2d

1386, 1389 (9th Cir. 1989).  Thus, relief on this claim is barred by § 2254(d).

//

//

//

//

//

//

//

//
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CONCLUSION
For the reason stated above, granting relief on Claim 27 would be

impermissible.
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IN THE UNITED STATES DISTRICT COURT

FOR THE CENTRAL DISTRICT OF CALIFORNIA

ERNEST DEWAYNE JONES,

Petitioner,

v.

KEVIN CHAPPELL, Warden of
California State Prison at San
Quentin,

Respondent.

CAPITAL CASE

Case No. CV 09-2158-CJC

OPENING BRIEF ON CLAIM 27
THAT LENGTHY
CONFINEMENT OF PETITIONER
UNDER SENTENCE OF DEATH
VIOLATES EIGHTH
AMENDMENT

Hon. Cormac J. Carney
U.S. District Judge

/ / /

/ / /

/ / /

/ / /

/ / /

/ / /

/ / /
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Pursuant to this Court’s Order of April 10, 2014, Respondent Kevin Chappell,

the Warden of the California State Prison at San Quentin, hereby files the instant

Opening Brief concerning recently amended Claim 27 of the Petition alleging that

Petitioner’s lengthy confinement while under a sentence of death constitutes cruel

and unusual punishment in violation of the Eighth Amendment.  As discussed

below, habeas corpus relief is unavailable on this claim.

Dated:  June 6, 2014 Respectfully submitted,

KAMALA D. HARRIS
Attorney General of California
LANCE E. WINTERS
Senior Assistant Attorney General
KEITH H. BORJON
Supervising Deputy Attorney General
A. SCOTT HAYWARD
Deputy Attorney General

/s/ Herbert S. Tetef

HERBERT S. TETEF
Deputy Attorney General
Attorneys for Respondent
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MEMORANDUM OF POINTS AND AUTHORITIES

INTRODUCTION
In 1995, a Los Angeles County Superior Court jury convicted Petitioner of

capital murder and sentenced him to death.  On March 17, 2003, the California

Supreme Court affirmed the judgment of conviction and death sentence on direct

appeal. People v. Jones, 29 Cal. 4th 1229, 131 Cal. Rptr. 2d 468 (2003).  On

October 14, 2003, the United States Supreme Court denied a petition for writ of

certiorari. Jones v. California, 540 U.S. 952, 124 S. Ct. 395, 157 L. Ed. 2d 286

(2003).

On October 21, 2002, Petitioner filed a petition for writ of habeas corpus in

the California Supreme Court.  The petition contained twenty-seven claims for

relief, was 429 pages long, and had over 3,000 pages of exhibits.  On October 16,

2007, Petitioner filed another petition for writ of habeas corpus in the California

Supreme Court.  On March 11, 2009, the California Supreme Court denied both

petitions.

On March 10, 2010, Petitioner filed the Petition for Writ of Habeas Corpus in

the instant proceedings.  On April 6, 2010, Respondent filed an Answer.  On

February 17, 2011, Petitioner filed a Motion for Evidentiary Hearing.  The Supreme

Court thereafter issued its decision in Cullen v. Pinholster, 131 S. Ct. 1388, 179 L.

Ed. 2d 557 (2011).  On April 6, 2011, this Court ordered the parties to submit briefs

on the effect of Pinholster on Petitioner’s entitlement to an evidentiary hearing.

After the Pinholster briefing was filed, the Court denied Petitioner’s Motion for

Evidentiary Hearing without prejudice and ordered the parties to submit briefs

addressing the application of 28 U.S.C. § 2254(d) to Petitioner’s claims.  On

December 10, 2012, Petitioner filed his opening § 2254(d) brief.  On June 14, 2013,

Respondent filed an Opposition.  On January 27, 2014, Petitioner filed a Reply.

On April 10, 2014, this Court issued an Order requiring the parties to address

Claim 27 of the Petition alleging that Petitioner’s death sentence constitutes cruel
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and unusual punishment in violation of the Eighth Amendment.  The Order

indicates the Court’s belief that the claim may have merit in light of the long delay

in the execution of death sentences in California, caused by the protracted post-

conviction litigation of constitutional claims in state and federal court and the

current stay of executions while the courts resolve the constitutionality of

California’s lethal injection protocol.

On April 14, 2014, this Court issued an Order directing Petitioner to file an

amendment to the Petition alleging a claim that the long delay in execution of

sentence in the case, coupled with the grave uncertainty of not knowing whether

Petitioner’s execution will ever be carried out, renders his death sentence

unconstitutional.  On April 28, 2014, Petitioner filed a First Amended Petition,

which supplements Claim 27 with these brand new allegations, never before raised

in any court.

ARGUMENT

I. THE CLAIM THAT PETITIONER’S DEATH SENTENCE VIOLATES THE
EIGHTH AMENDMENT BECAUSE OF DELAY BASED ON THE LACK OF
AN EXECUTION PROTOCOL IS UNEXHAUSTED

In Claim 27 of the First Amended Petition (“FAP”), Petitioner now contends

that the long delay in execution of sentence in this case, coupled with the grave

uncertainty of not knowing whether Petitioner’s execution will ever be carried out,

renders his death sentence unconstitutional.  (FAP at 414-27.)  A portion of recently

amended Claim 27 now alleges an Eighth Amendment violation based on delay

caused by the current lack of an execution protocol in California.  (FAP at 421-22.)

To the extent these new allegations place the claim in a fundamentally different

light, the claim is unexhausted.1

1  Petitioner’s original version of Claim 27 alleged unconstitutionality solely
on the basis of delay in execution caused by a slow litigation process.  As argued in
prior briefing, and as discussed below, relief on that claim is barred under 28
U.S.C. § 2254(d) because there is no “clearly established” United States Supreme

(continued…)
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Exhaustion of state remedies is a prerequisite to a federal court’s consideration

of claims sought to be presented by a state prisoner in federal habeas corpus.  28

U.S.C. § 2254(b); Picard v. Connor, 404 U.S. 270, 275, 92 S. Ct. 509, 30 L. Ed. 2d

438 (1971); Wooten v. Kirkland, 540 F.3d 1019, 1025 (9th Cir. 2008).  To satisfy

the state exhaustion requirement, the petitioner must fairly present his federal

claims to the state’s highest court. Rose v. Lundy, 455 U.S. 509, 515, 102 S. Ct.

1198, 71 L. Ed. 2d 379 (1982).  A claim has not been fairly presented unless the

prisoner has described in the state court proceedings both the operative facts and the

federal legal theory on which his contention is based. See Gray v. Netherland, 518

U.S. 152, 162-63, 116 S. Ct. 2074, 135 L. Ed. 2d 457 (1996); Gatlin v. Madding,

189 F.3d 882, 888 (9th Cir. 1999).

During his direct appeal in the California Supreme Court, Petitioner presented

a Lackey claim, arguing that his death sentence violated the Eighth Amendment

because of the long delay between sentencing and execution.2  (NOL B1 at 229-43.)

However, Petitioner never argued in the California Supreme Court, either in his

direct appeal or in any habeas corpus petition, that his death sentence violated the

(…continued)
Court case endorsing such a right.  The new allegations do not change that calculus
at all, and the claim is still meritless from a “clearly established law” standpoint.
However, if this Court determines that the claim as now presently alleged warrants
habeas corpus relief, the new allegations of an absent-lethal-injection protocol place
the claim in a fundamentally different light, thus rendering the claim unexhausted.
Dickens v. Ryan, 740 F.3d 1302, 1318 (9th Cir. 2014).

2  This claim is termed a “Lackey” claim, but neither Lackey nor any other case
holds that such an Eighth Amendment claim is viable.  In a memorandum opinion
respecting the denial of certiorari in Lackey v. Texas, 514 U.S. 1045, 115 S. Ct.
1421, 131 L. Ed. 2d 304 (1995), Justice Stevens questioned whether executing a
prisoner who has spent many years on death row constitutes cruel and unusual
punishment prohibited by the Eighth Amendment.  The Supreme Court, however,
has never addressed the issue in any manner on the merits, let alone held that such a
constitutional right exists.
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Eighth Amendment because of delay based on the lack of an execution protocol in

California.  Therefore, to the extent these new allegations place this claim in a

fundamentally different light, Claim 27 is unexhausted and relief may not be

granted. Dickens v. Ryan, 740 F.3d 1302, 1318 (9th Cir. 2014).  However, as

demonstrated in Section III below, it is perfectly clear that this ground raises no

colorable claim for habeas corpus relief, and therefore should be denied on its

merits, even though it is unexhausted. See 28 U.S.C. § 2254(b)(2); Cassett v.

Stewart, 406 F.3d 614, 623-24 (9th Cir. 2005).

II. ANY CLAIM THAT PETITIONER’S DEATH SENTENCE VIOLATES THE
EIGHTH AMENDMENT BECAUSE OF DELAY BASED ON THE LACK OF
AN EXECUTION PROTOCOL IS NOT RIPE FOR REVIEW

Article III of the Constitution limits the jurisdiction of federal courts to

deciding actual “Cases” or “Controversies.” Hollingsworth v. Perry, 133 S. Ct.

2652, 2661, 186 L. Ed. 2d 768 (2013).  The “ripeness” doctrine is drawn from

Article III’s limitations on judicial power and from prudential reasons for refusing

to exercise jurisdiction. National Park Hospitality Ass’n v. Department of Interior,

538 U.S. 803, 808, 123 S. Ct. 2026, 155 L. Ed. 2d 1017 (2003).  The purpose of the

ripeness doctrine “is to prevent the courts, through avoidance of premature

adjudication, from entangling themselves in abstract disagreements.” Abbott Labs.

v. Gardner, 387 U.S. 136, 148, 87 S. Ct. 1507, 18 L. Ed. 2d 681 (1967); Poland v.

Stewart, 117 F.3d 1094, 1104 (9th Cir. 1997).  “An issue is not ripe for review

‘where the existence of the dispute itself hangs on future contingencies that may or

may not occur.’” Poland v. Stewart, 117 F.3d at 1004.

Here, to the extent Petitioner directly claims that his death sentence violates

the Eighth Amendment because California currently lacks an execution protocol,

that claim is not ripe for review.  Any delay in the execution of Petitioner’s death

sentence has not been attributable to the lack of an execution protocol.  The

execution of Petitioner’s death sentence has been stayed pending final disposition

of the Petition for Writ of Habeas Corpus, and all of the claims have been briefed
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under 28 U.S.C. § 2254(d), and are awaiting final disposition by this Court, as well

as further appellate review.  At the current time, Petitioner’s constitutional claims

are still being litigated and there has been no final disposition.  In other words,

Petitioner cannot say that but for the absence of a valid lethal injection protocol, his

execution would be imminent.  Until execution is imminent, the existence of a valid

protocol is wholly irrelevant to this petitioner, thus making any harm attributable to

the lacking protocol speculative and hypothetical, which are the hallmarks of an

unripe claim. Hillblom v. United States, 896 F.2d 426, 430 (9th Cir. 1990).  The

claim is therefore properly treated in the same manner as a claim under Ford v.

Wainwright, 477 U.S. 399, 106 S. Ct. 2595, 91 L. Ed. 2d 335 (1986).  The claim

does “not become ripe until after the denial of [petitioner’s] first habeas petition.”

Magwood v. Patterson, 561 U.S. 320, ___, 130 S. Ct. 2788, 2805, 177 L. Ed. 2d

592 (2010).  Therefore, a claim that the lack of an execution protocol violates

Petitioner’s Eighth Amendment rights is not justiciable.

III. THE CLAIM THAT PETITIONER’S DEATH SENTENCE VIOLATES THE
EIGHTH AMENDMENT BECAUSE OF HIS LENGTHY CONFINEMENT
UNDER A SENTENCE OF DEATH IS BARRED BY 28 U.S.C. § 2254(D)
Even assuming an exhausted and justiciable claim, or one based exclusively

on delay supposedly attributable to state and federal litigation, Petitioner’s claim

that his death sentence violates the Eighth Amendment because he has been

confined under a sentence of death since 1995 is barred by 28 U.S.C. § 2254(d).

The claim is barred because there is no clearly established law from the United

States Supreme Court endorsing a claim of cruel and unusual punishment for a

lengthy delay between conviction and execution of a capital sentence.  Accordingly,

this Court is forbidden from granting relief on these grounds.

As amended by the Antiterrorism and Effective Death Penalty Act of 1996

(“AEDPA”), 28 U.S.C. § 2254(d) constitutes a “threshold restriction,” Renico v.

Lett, 559 U.S. 766, 773 n.1, 130 S. Ct. 1855, 176 L. Ed. 2d 678 (2010), on federal

habeas corpus relief that “bars relitigation of any claim ‘adjudicated on the merits’
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in state court” subject to two narrow exceptions. Harrington v. Richter, 131 S. Ct.

770, 784, 178 L. Ed. 2d 624 (2011).  These exceptions require a petitioner to show

that the state court’s previous adjudication of the claim either (1) was “‘contrary to,

or involved an unreasonable application of, clearly established Federal law, as

determined by the Supreme Court of the United States,’” or (2) was “‘based on an

unreasonable determination of the facts in light of the evidence presented at the

State Court proceeding.’” Id. at 783-84 (quoting 28 U.S.C. § 2254(d)).  “Section

2254(d) reflects the view that habeas corpus is a ‘guard against extreme

malfunctions in the state criminal justice systems,’ not a substitute for ordinary

error correction through appeal.” Id. at 786 (quoting Jackson v. Virginia, 443 U.S.

307, 332 n.5, 99 S. Ct. 2781, 61 L. Ed. 2d 560 (1979)).  Accordingly, to overcome

the bar of § 2254(d), a petitioner is required to show at the threshold that “the state

court’s ruling on the claim being presented in federal court was so lacking in

justification that there was an error well understood and comprehended in existing

law beyond any possibility for fairminded disagreement.” Id.; see also Johnson v.

Williams, 133 S. Ct. 1088, 1091, 1094, 185 L. Ed. 2d 105 (2013) (standard of

§ 2254(d) is “difficult to meet” and “sharply limits the circumstances in which a

federal court may issue a writ of habeas corpus to a state prisoner whose claim was

‘adjudicated on the merits in State court proceedings’”).

Here, relitigation of Petitioner’s Eighth Amendment claim is barred by

§ 2254(d).  Because the Supreme Court has never held that execution following a

long period of confinement under a sentence of death—for any reason

whatsoever—constitutes cruel and unusual punishment, the California Supreme

Court’s rejection of Petitioner’s Eighth Amendment claim was neither contrary to

nor an unreasonable application of any “clearly established” Supreme Court

precedent. See Wright v. Van Patten, 552 U.S. 120, 126, 128 S. Ct. 743, 169 L. Ed.

2d 583 (2008) (“Because our cases give no clear answer to the question presented,

let alone one in [petitioner’s] favor, ‘it cannot be said that the state court
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“unreasonabl[y] appli[ed] clearly established Federal law”’”); Allen v. Ornoski, 435

F.3d 946, 958 (9th Cir. 2006) (denial of habeas relief proper because Supreme

Court has never held that execution after long tenure on death row constitutes cruel

and unusual punishment); see also Blair v. Martel, 645 F.3d 1151, 1157 (9th Cir.

2011) (denial of habeas relief proper because Supreme Court has never held that

delay in direct appeal violates due process).  A federal court may not grant relief

under § 2254(d) even if it believes that it would be unreasonable for a state court to

refuse to extend a governing legal principle to a context where it should control.

White v. Woodall, 572 U.S. ___, ___, 2014 WL 1612424 *7-*8 (2014).  Section

2254(d)(1) “does not require state courts to extend [Supreme Court] precedent or

license federal courts to treat the failure to do so as error.” Id. at *8 (emphasis in

original).  Thus, federal habeas relief is barred.3

/ / /

/ / /

/ / /

/ / /

/ / /

/ / /

3  In our view, the statistical data referenced in the two articles the Court cited
in its Order of April 10, 2014, shed no light on either the merits or cognizability of
a “Lackey” claim.  Likewise, because none of the delay Petitioner has experienced
toward his execution is in any sense attributable to the absence of a finalized
protocol, we submit that any “public records addressing the delay associated with
the administration of California’s death penalty” are not likely illuminating, though
we include here for the Court’s consideration three pleadings that speak to the point
of the Court’s inquiry. See Attachment 1 (Special appearance by the California
Department of Corrections and Rehabilitation filed in People v. Mitchell Carlton
Sims); Attachment 2 (Declaration of Thomas S. Patterson filed in People v. Mitchell
Carlton Sims); Attachment 3 (Opposition to Petition for Writ of Mandate filed in
Bradley Winchell v. Matthew Cate, et al.).
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CONCLUSION
For the foregoing reasons, granting habeas relief on Claim 27 of the First

Amended Petition would be impermissible.

Dated:  June 6, 2014 Respectfully submitted,

KAMALA D. HARRIS
Attorney General of California
LANCE E. WINTERS
Senior Assistant Attorney General
KEITH H. BORJON
Supervising Deputy Attorney General
A. SCOTT HAYWARD
Deputy Attorney General

/s/ Herbert S. Tetef

HERBERT S. TETEF
Deputy Attorney General
Attorneys for Respondent

HST:fc
LA2009505879
51507492.doc
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REHABil.ITATION IN RESPONSE TO 
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INTRODUCTION 

2 The Los Angeles District Attorney has asked this Court to order the California Department 

3 of Corrections and Rehabilitation to execute condemned inmates Tiequon Cox and Mitch.ell Sims 

4 by a one-drug method that is not contained in California's regulations. CDCR is not a party to 

5 these criminal actions, and is specially appearing here in an effort to provide helpful information 

6 to the Court. Because CDCR is not a party, the Court has no jurisdiction over it to order the relief . 

7 the District Attorney seeks. Moreover, the Marin County Superior Court has permanently 

8 enjoined CDCR from carrying out the execution of any condenmed inmate by lethal injection 

9 unless and until new regulations governing lethal-injection executions are promulgated in 

10 compliance with the Administrative Procedure Act. (Deel. Patterson, ex. 1) If the Court w.ere to 

11 order CDCR to carry out the requested executions, the Court's order would necessarily conflict 

· 12 with the permanent injunction. Any ·sucl:~ order would place CDCR in an untenable position 

13 because it would not be able to simultaneously comply with one order directing it to carry out 

14 executions and another order barring it from doing so. 

15 ARGUMENT 

16 I. 

17 

18 

CDCR ls NOT A PARTY TO THESE CRIMINAL PROCEEDINGS, AND THE COURT 
LACKS JURISDICTION TO ORDER CDCR TO CARRY OUT THE REQUESTED 
EXECUTIONS. 

19 The Court lacks jurisdiction over CDCR to order it to carry out the executions of Sims and 

20 Cox using a one-drug method because CDCR is not a party to these criminal proceedings. The 

21 proceedings here are between the People and the two condemned inmat~s. No statute or coUrt 

22 rule permits this Court to exercise authority over CDCR in a criminal case to inquire about certain 

23 lethal-injection methods, and to potentially dictate a particular method. Altp.ough Penal Code 

24 section 1193 allows a superior court to serve a death warrant on the Warden of San Quentin, this 

25 statute does not subject CDCR to this Court'~ authority in the manner that the District Attorney 

26 requests. (See Pen. Code,§§ 1193 and 3604; Cal. Rules of Court, rule 4.315.) · 

27 Further, the District Attorney's motion mistakenly contends that this Court can be the first 

28 to dictate an execution method, by relying on a miscellaneous provision from the Code of Civil 

i 
Special.Appearance Cal. Dept. Corr. Rehab. Response Orders Show Cause (A591707) 
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Procedure, section 187. That provision grants a trial court the means necessary to carry out its 

2 jurisdiction-primarily regarding procedural matters-only ifthe court has jurisdictibn over 

3 whomever it would exercise p9wer (Tokio Marine & Fire Ins. Corp. v. Western Pacific Roofing 

4 Corp. (1999) 75 ~al.App.4th 110, 116~ 117) and if no st~tute has previously allocated whatever 

5 power the court would exercise (Phillips, Spa/las & Angstadt LLP v. Fotouhi (2011) 197 

6 Cal.App.4th 1132, 1142). Here, because there is no jurisdiction over CDCR in this criminal 

7 proceeding, and because the Legislature already granted to CDCR the authority to establish 

8 lethal-injection standards (Pen. Code,§ 3604, subd. (a)), the Court cannot grant the District 

9 Attorney's motion. 

10 II. CDCR Is PERMANENTLY ENJOINED FROM CARRYING OUT THE EXECUTION OF 
ANY CONDEMNED INMATE BY LETHAL INJECTION. 

11 

12 In February, the Marin County Superior Court penµanently enjoined CDCR from carrying 

13 out the execution of any condemned inmate by lethal injection unless and until new lethal-

14 injection regulations are promulgated in compliance with the A~inistrative Proced':ll"e Act. 

15 (Deel. Patterson, ex. 1.) This injunction bars CDCR from executing any condemned irunate by 

16 lethal injection, regardless of whether a one-drug or three-drug method is used, until new 

17 regulations have been promulgated un~er the AP A. Iftbis Court were to issue an order directing 

18 CDCR to carry out the executions of inmates Sims and Cox, the order would conflict with the 

19 injunction. And it would put ·cDCR in the impossible position of having to somehow comply 

20 with contradictory orders from two different superior courts. In addition, a federal district court 

21 has granted Sims a stay against "all proceedings related to the execution of [~e condemned 

22 inmate's) sentence of death, including but not limited to preparations for an execution and the 

23 setting of an execution date . . .. " (Deel. Patterson, ex. 3 .) The relief requested by the District 

24 Attorney regarding Sims would also conflict with this federal stay. 

25 m. CDCR rs·CuRRENTLY WORKING TO DEVELOP A ONE-DRUG PROTOCOL IN 
COMPLIANCE WITH ITS LEGAL OBLIGATIONS. 

26 

27 CDCR is committed to faithfully carrying out its obligations under the law. And to this end, 

28 . CDCR is defending the State's current lethal-injection regulations against legal attack (~al. Code 

3 
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1 Regs., tit. 15 §§ 3349, et seq.)~ while it is simultaneously considering alternatives to the current 

2 lethal-injection method. Specifically, CDCR is appealing both the Marin County Superior 

3 Court's invalidation of the state's three-drug protocol and that court's injunction against CDCR 

4 performing any lethal-injection executions until CDCR promulg~tes new regulations under the 

5 Administrative Procedures Act. (Deel. Patterson, exs. l,_2.) In addition, under the Governor's 

6 direction,.CDCR has begun the process of considering alternative regulatory protocols, including 

7 a one-drug protocol, for carrying out the death penalty. (Id., at ex. 2.) 

8 CONCLUSION 

9 As a threshold issue, there is no jurisdiction over nonparty CDCR in these criminal cases. 

1 O Moreover, CDCR has been enjoined from carrying out any executions by lethal injection until . 

11 new regulations have been promulgated. Accordingly, even if this Court had jurisdiction to order 

12 CDCR to carry out the requested executions, any such order would necessarily coD.:tl.ict with the 

13 permanent injunction barring CDCR from carrying out executions by lethal injection. 

14 

15 Dated: June 28, 2012 

16 

17 

18 

19 

20 

21 

22 

23· 

24 

25 

26 

27 

28 
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Respectfully Submitted, 

KAMALA D. HARRIS 
Attorney General of Califorrua 

· THOMAS S. PATTERSON 
Supervising Deputy Attorney General 
JAYM. GOLDMAN 
Deputy Attorney General 
Attorneys Specially Appearing for the 
California Department of Corrections and· 
Reha_bilitation 
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06/28/2012 Ace Attorney Service (213) 623-7 527 

DECLARATION OF SERVICE BY U.S. MAIL 

Case Name: People of the State of California v. Mitchell Carlton Sims and Tiequon 
Aundray Cox 

No.: A591707 A758447 

I declare: 

5 of6 

I am employed in the Office. of the Attorney General, which is the office of a member of the 
California State Bar, at which member's direction this service is made. I am 18 years of age or 
older and not a party to this matter. I am familiar with the business practice at the Office of the 
Attorney General for collection and processing of correspondence for mailing with the United 
States Postal Service. In accordance with that practice, correspondence placed in the internal 
mail collection system at the Office of the Attorney General is deposited with the United States 
Postal Service with postage thereon fully prepaid that same day in the ordinary course of 
business. 

On June 28,.2012, I served thy attached SPECIAL APPEARANCE BY THE CALIFORNIA 
DEPARTMENT OF CORRECTIONS AND REHABILITATION IN RESPONSE TO 
THE ORDERS TO SHOW CAUSE; DECLARATION OF THOMAS S. PATTERSON 
SUPPORTING THE SPECIAL APPEARANCE BY THE CALIFORNIA DEPARTMENT 
OF CORRECTIONS AND REHABILITATION IN RESPONSE TO THE ORDERS TO 
SHOW CAUSE; EXHIBITS 1 TO 3 by placing a true copy thereof enclosed in a sealed 
envelope in the internal mail collection system at the Office of the Attorney General at 455 
Golden Gate A venue, Suite 11000, San Francisco, CA 94102-7004, addressed as follows: 

Steve Cooley, District Attorney 
Patrick Dixon, Assistant Attorney 
Gary Hearnsberger, Head Deputy 
Michele Hanisee, Deputy Attorney 
Majqr Crimes Div. 
210 W. Temple St., Ste 1700 
Los Angeles, CA 90012. 

Mitchell C. Sims, D-68902 
San Quentin State Prison · 
San Quentin, CA 94974 

Kenneth G. Hausm~ 
Sara Eisenberg 
Elizabeth wang 
Jaime M. Huling Delaye 
Arnold and Porter · 
3 Embarcadero 
San Francisco, CA94111 

Michael Laurence 
Sara Cohbra · 
Habeas Corpus Resource Center 
303 2nd st., 4th Floor south tower 
San Francisco, CA94107 

Governor Edmund G. Brown 
State Capitol 
Sacramento, CA 95814 

Matthew Cate, Secretary 
Kelly Lynn McLease 
CDCR 
1515 S Street 
Sacramento, CA 94964 
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I declare under penalty of perjury under the laws of the State of California the foregoing is true 
and correct and that this declaration was executed on J , 2012, at San Francisco, 
Califorri.ia. 

Sf:l012204783 

206223.47.doc 

D. Criswell 
Declarant 
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06/2712012 Ace A~tor~ey Service (213) 623-7527 

KAMALA D. HARRIS 
Attorney General of California 

2 THOMAS S. PATIERSON, State Bar No. 202890 
Supervising Deputy Attorney General 

3 455 Golden Gate Avenue, Suite 11000 
Sa,n Francisco, CA 94102-7004. 

4 · E-mail: Thomas.Patterson@doj.ca.gov 
Telephone: (415) 703-5727 

5 1AYM. GOLDMAN, State Bar No. 168141 
Deputy Attorney General 

6 E-mail: Jay.Goldman@doj.ca.gov 
Telephone: (415) 703-5846 

7 Fax: (415) 703-5843 
Attorneys Specially Appearing for the 

8 California Department of Corrections and 
Rehabilitation 

9 

10 
SUPERIOR COURT OF THE STATE OF CALIFORNIA 

11 

12 

13 PEOPLE OF THE STATE OF 
CALIFORNIA, 

COUNTY OF LOS ANGELES · 

Case Nos. A591707 

1 of 3 

14 

1 :5 

DECLARATION OF THOMAS S. 

v. 
16 

17 · MITCHELi;, CARLTON SIMS, 

18 

19 

2() 

21 

22 

23 

24 

25 

26 

27 

28 

Plaintiff: · PATTERSON SUPPORTING THE 
SPECIAL APPEARANCE BY THE 
CALIFORNIA DEPARTMENT OF 
CORRECTIONS AND 
REHABILITATION IN RESPONSE TO 
THE ORDERS TO SHOW CAUSE 

Defendant. Date: July 13, 2012 
Time: 10:00 a.m. 
Dept: 106 
Judge: Judge Larry Fidler 
Action Filed: May 2, 2012 

1 
~~~~~~~~~~~~~~~---! 

Deel. T. Pattrson_ Supporting Special Appearance Cal. Dept. Corr. Rehab. (A591707) 
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J, Th.omas ·S. Patterson, declare: 

2 1. I am a Supervising Deputy Attorney General in the Califorb.ia Attorney General's 

3 Office, and am assigned to represent and specially appear for the California Depa,rtment of 

4 Corrections and Rehabilitation in this matter. I am competent to testify to the matters set forth in 

5 this declaration, and if called to do so, I would and could so testify. I submit this declaration in 

6 support of CDCR' s response to the two orders to show cause issued in the above-captioned cases, 

7 which order CDCR to appear before this Court and show cause why an execution using a single-

8 drug :{llethod sought by the Los Angeles District Attorney cannot be performed on two 

9 condemned inmates, Defendants Cox and Sims. 

10 2. The Marin County Superior Court, in the case of Sims v. CDCR, Case No 

11 · CIVl 004019, issued a permanent injunction on February 21, 2012, which prohibits the CDCR 

12 from "carrying out the execution of any condemned irimate py lethal injection unless and until 

13 new regulations governing lethal injections are promulgated in compliance with the 

14 Administrative Procedure Act." A copy of this judgment and injunction is attached as e~bit 1. 

15 3. CD~R is already considering the relief that the Los Angeles District Attorney seeks, 

16 namely, the development of a single-drug protocol, although CDCR's protocol would. apply to all 

17 condemned inmates, not just Sims and Cox. The notice of appeal in the Sims action, which was 

18 filed on April 26, 2012, states that the Governor ~as directed CDCR to ''begin the process of 

19 considering alternative regulatory protocols, including a one:.drug protocol, for. carrying out the 

20 de1l;th penalty." · A c-Opy of the notice of appeal filed in the Sims action is attached as exhibit 2. 

21 4. The.United States District Court for the Northern District of California-in Morales v. . . . 

22 Cate, Case Nos. 5-6-cv-219 and 5-6~cv-926, issued an order granting Defendant Sims's motion to 

23 ~tervene and for a stay of execution on January 19, 2011. A true and correct copy of this order is 

24 attached a.s exhibit 3. The order granted Sims a stay to the same extent as the court had 

25 previously granted some of the other plaintiffs in thafmatter against "all proceedings related to 

26 the execution of [the condemned inmate's] sentence of death, including but not limited to 

27 preparations for an execution and the setting of an execution date ... . " 

28 
2 

Deel. T. Pattrson S.up~orting Special Appearance Cal. Dept. Cprr. Rehab. (A591707) 
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I d·eclare under penalty of perjury that the foregoing is true and correct. Executed at San 

Francisco, California, on June 28, 2012. 

SF2010201806 
20622311.doc 

3 

Thomas S. Patterson 
SupervisingDeputy Attorney General 

D~cl. T. Pattrson Supporting SpecialAppearance Cal. De,llt. Corr. Rehab. (A591707) 
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ARNOLD & PORTER LLP 
KENNETII G. :HAUSMAN (No. 5725.4) 

2 kenneth.hausman@aporter.com: 
SARA J. EIS£1\TBERG (Nb. '269303) 

3 :s~a.eis~tiberg@aporter.com · 
-ELIZABETH WANG (No. 2611-45) 

4 elizabeth:wang@a,portpr:com . . 
JAIMEM. l~ULING DELA YE (NQ. 270784) 

5 j aime)1uli ng del.a ye@aporte.r.com 
Three Embarcaderq- Center, 7th F loor 

6 -San Francisco. California 9411 \-4024 
Telephone: · +l 415.434J600 

7 Facsimile:. · +l 415.677.6262 

Attomevs for Plaintiff 
MitCI-IELL SIMS 

·-,. 

[]§1 DfL C§tID 
FEB-2 f: 2Dl2 

··:r · 

8 

9 

10 

J. l . 

12 

13 

14 

15 
16 

·17 

18' 

19 

20 

21 

Sl:WER,IOR COl.JRT OF THE S'!'Al'B;QF CALiF'.ORNIA 

COUNTY OF MAlUN 

UNLJMITED·JUR;ISDlCTION 

22 

23 

24· 

.25 

2.6 

.27 

28" 

MITCHELL SIMS, 

Y. • . 

CALIFO.RNIA DEPARTMENT OF . · 
COERECtI.ONS A.J'\ID REHABILITATION, et 
aL; . 

Defen¢iants. 

ALBERT GREEN.WQOD-:BROWN,.J1~ .. and 
:r<EYIN" COOP.ER, . 

Plaintiffs-in~ foterventi on. 

Np. CIVl.0049'.19 

. . Adi on .Filed: &.ug~t 4, 201 o· · 

D11Q)fqsE~lJ~'IN.~4 JUDQMENT..ASTO· 
PLAINTIFF MFrCHELL :STMS , . :I 

Dep't:' 
Jµ.dg~: 

... 
E .. 
Hon. Faye D'0pal · 
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I Plaintiff.<;' motron for summary judgment came on for hearing by. this Court on Decerr)ber 16, 

1 2 2011, at 8:30 a.m. Sara Eisenberg and Jaime Huling Delaye appeared bn·behal.f of PLaintiffMitch~ll 

3 Sims. Sara Cohbra specfaJly appeared-on behalfof Plaintiff-in-inte.rven\ion Albert Green'Wopd, 

4 · Brown. Cameron Desmond appeared on behalf of Plaintiff"in-intervention·Kevin Cooper, beputy 

5 Attorneys General Jay M.. Go-ldman, Michael Quinn and Marisa Kirchenbauer appeared on beha:if' of . . . . . 

6 Defenciant!>- California Department ofCorrecti ons· ·and Rehabilitation and Matthew· Cate. 

7 After considering tbe maying, opposing and reply: papers, the :j.'i~e i.n this matter, and-the · 

8 arguments presented at tl1e Deccm ber· 16., .20 l 1 hearing, and go0d caus~ ·appearing tbe~efqj-; the 
. . . .. .: 

9 Court GR.ANTED si.1mmary adjt1dication on Plaintiffs' second cause of"ac.tion for declaratory i:~lief 

10 to invalidate Defendant Califorriia Dei_fort~et.ll of Ccmections and Rehabilitatibn's lethal injection 

11 protocol (Cal. Code Regs., Lit.. 15, § .. §3349-3~4.9.4:6, "'Adi:ninisD:a.tion .of .tJ-i.e· Pel:lth. Penal.ty?').~ ai1d 

J 2 _D.ENIED summary a:djudieatiqn on·Pialn\ff:fs' :fjrsi ~.ause .of acti_qn .. Su~s.equcn_tly, ~lajnti~f}111~h~li 

· 13 Sims filed -a ·request for dismiss·aJ of his fii;-$t cl;l.use qf actioI)! and·the dismissal of Si.ms'· fi!~l eause 

l4 o_f action was entered by the Court"·on January 26,20.l 2. 

15 lTlS I-IEI_IBBY OR:pERED,._ADJUDGED-AND DECREED that fin.alJudgment1s entered 

1.6 in favor of Plaint{f[Mltcl:}ell Siµi$.~d. aga~~~ Pefen~a_l).ts .. Calif9:nia Department of Corr~ctibns ·and 

f7 Rehabilitation and_ Matthew. Cah?S ·-foUo;.~~; 

1-8 L Defendants substantially failed.to comi:J1Y. with' the reguirem~nts:·-of C~furn'ia:;;; 

19 Admini~trative ProceduieAct {"APA;') when the lethal inj.ection ptotoccil (Cal. Code Regs.,. tit, 1;$,_ 

· 20 ~§ 3349-3349.4.6, "Administrati~n oftj;ie Peatj:i Pe!}alty")was·enacted, in violation of'Ggvernment 

21 Code .Section 11350(a)~ as is-1nore.ful1y set forth ~n the Court's D~cci'!lber. t9/20Jl. Fii:iai !tt.lliii$-, 

22 

.23 

.2:4 

attached :herero as "Exhlbf tA. and":incorporc:it~d -in.tt:i th_fajU.d:gmcmt <I!> ·ifs~Uorth,.irrJull.. 

bECLARATORY RE'LlEF 

,. 

2.5 «Administra~ion of the Death.'J;l.en.~ty") js inva,lid·~·qr sub~tantj&Hailure·to conlply with the 
. . . 

26 requirements of the APA. 

27 IN-mNe1'ibJ1 

· 28 3. Defe110:aii~ CaJifo.ri:ii~ De:Patiffi~ht- ~{Correctfous aiid·:Reha:oiiltation .fa p~rmaoe~tly. 

-1.-
:[PROPbS.EDl.EINXL.-JU°DGMENT 

·.·· 
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1 
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3 

4 

5 

6 

7 

8 

9 
I 
! 10 j· 
I 11 

I 12 

· 13 

1.4 

15 

16 

17 

L8 

t9 

20 

21 

22 

23 

24 

25 

26.· 

27 

28 

enjoined from carrying out the execution .of any condemned inmate by lethal ·iJ).jecfron unless ·and 

µntil new regt1lations governing lethal injectioh ex:ec1,1tions are p·rom~Fgated in·co~pliance with the· 

Administrative Procedtlre Act, 

4.. Defendant California Department cif qorrections and Rehabilitation is .permanen.~ly 

enjoined from carrying out the execution of any .c.ondempep jnnja~e by _lethal gas unl'ess an:~ until 

regulations governing executi6n.by iethal.gas· ~e drafted and 11pprove<;I following successful 

completion of the APA review and public cbtnlllent process, .. as serfor.tb:.a\· :gage 1:4, line 26 thr.6ugh 

page 15, Hne.3 ofth,e Court's F.!ti~)\µlihg .. ~tta.ched hereto ·-as .Exhibit.A. 

5. Defendant Califomia. Departn'ient of Corrc.cti oris .and Rehabilitatim'l 'is permanently 

e~ioined ·from can-ying. out the exe.cu~ion ·of any female inmate unles~"<i;nd tiritif regulations: 

governing ~he execl,;tion of female inmates ;:ire .drafted and. appro:v.e~ f.ol.lowing_.successful 
. . 

corµpletion ·of the APA review _and·publicr. c?mment proecss!,.as.set forth .a.:tp;i.~e. 1_4,)ine 28 tnrq~gh.. 

page !· 5,. line .~ of t!Je-S-o.µi:t -'s FinaJ'!.~;u]jng;,aJt~<;bed h.eret? as Exhibit.A. 

DATED: , 2. -'?... ( . 2012: 
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2 

4 . 

s 

7 

9 

10 

ll 

.. C?OIJ~rn@ 
DEC 1 ~)011 , . 
KilVJ1~R 

Cour( Exccuch'c Officer 

6 of23 

W.lUN COUNTY SUPERIOR Cb'ORT 
,,,; C>~ifC.~ 

:sUPERlQR COi.JRJ OF THE S°TAJ~ OF:CAUFORNIA 

'COUNTY OF .MARIN 

12 i MITCHELL SLIV!S, CIV'1004019 

13 

15 

16 

17 

18 

19 

vs. 

~ALIFORl\llA DEPARTfVl ENT OF 
CORRECTIONS AND REHABILITATION, 
et:al., 

De.fend ants. 

20 A~BERTGREENWOOD B,ROWNi.JR: a(lp 
~EVIN COOPER, 

21 
Plaintiffs~irt-·lpt.erv:e.ntiqn. 

22 ' 

23 

FIN~L R;UL!NG ~E P.l;Al.fiJTIFF'.S 
MO:fl.Of\l·FO R:SUIV)MARY JUDGMENT 

24 

25 

After:lssuan'ce o-f th~ court''s tentative ruling regarding Plaff)tiffs' motion for ~ttr~.ma~y 

j1,1dgm~nt, .,argument ·requ~s.ted by.de~en·da,iits 'Was.h-eard ·on December 16, 2011. "Attorneys . . . . 

26 Sar.a J: Eiseoberg a-nci Jaim.e. 1-iulif!g~D'el'~y.e app~afing .qi:' b~r.a,lf(1.f:R l ~jnt!ff.Miiche.il..Sims, 
'· 2'7 

28 
T 

  Case: 14-56373, 02/27/2015, ID: 9439658, DktEntry: 19, Page 156 of 228



Case 2:09-cv-02158-CJC   Document 107   Filed 06/09/14   Page 28 of 67   Page ID #:4132

SER 155

-1-- --. - ,--·- ·--- ---
--1 06/28/2012 

I 

Ace Attorney Service (213) 623-7527 7 of23 

2 Kirchenbauer appeared on behalf of Defendant California Department of Corrections and 

.3 Rehabllitat!on, et al. Fpllowing respective arguments by attorney Goldman and attorn·ey 

Eisenqerg, the Col.lrt finds no new evidence or other grbu·nds on which to base·a.change in its 

6 
tentative ruling, .the cor.e .o'f wh'ich establis·he.s tlyat Pfairitiffs tnet-tneir.burden to p-rolie.that the ., 

7 identified defects wlthiii the entir.e regulatory scheme, collective ly, if not sln'gly, constitute-.a 

a 
substantial failure by the Department to comply with the procedures mandated by the 

9 

Adminlstratii;e Procedures Act, resultitJ.g In invalidation of th~ Jethal lnject1on administration 
lO 

l .l .and protocol. The court adopts ·its t'en.tative ruling, as brJef!y mq~ifie.d, as the Final Ruling. 

12 R~LING 

13 Plaintiffs' motion for sumrna-ry l udgm erit (Coqe .civ.. ·p~oc .. §" 43Jc{iY)(H), on the,fi' 

14 

i 
.15-

i· 16 

Dec\ara_tory Relief action t.o· iiwa·!idate·Defendant California Depa rtme·M of· Correctior.i? and 

Rehabilitation's three-'drug·lethal lnjectioh protocol (Cal.·Code·Regs., tit 15.,, §§ ·;3'34~-3349.4.6 ... 

17 "Administration of.tne De.a:th.Pen'<fltv''. (hereafter Regs·;:·§· ___ 'h is-grant~d -~s·foilows: 
J.8 

. A. ~.o.r the reaso.ns .. rlisc\lssed-be!ow, the ·~ourt'ffnds ~h'e· Undisp ute·d evidence· sup,por.ts. 
1:9 . 

20 
Plaintiffs' second.ca.use 9f adi!)n alleging Defen.dant substantially failed .to-c0m_ply.with the ~ 

21 man.datory procedural requir.el'.J')~mts ofthe.Administr!l~ion P.ro~edures Act (APA)wh·en'it 

22 
.ado.pte·tl these regulatioJ:ls, in v.Jo!ation pf (3ovt: tode § i13SO(aJ. 

2~ 

:24: 
1. . . .. . . .. 

The"!nitial Statement of R-eas0ns:(ISQR) (!r;T~'the Final Statement of ReasonS:(f:.~OR)·each 

.25 
substantia.lly.failed to comply with the APA.requireme11ts._by n?t co~sid·eril)g·:a·rict describing 

'26 

. 27 a lternatilfe methods ta the three-d r~1g protocol; by fa.Hing ):o pro.vi de a su-ffii;ient ·rat'iona\e for 
' . . . . . . 

2B rejecting these altefnativ·~?; and· by failing t\'." explaii:i; IA(.itl:l= ~1,fppor.ti'ng·docum~ntatiO.n, .wh'y.;:i . . . . . . .. ~ ' .: 

; ~. -~·. . 
:-

:-
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. ll 

15' 

16 

17 

lB 

20· 

21 

22 

23 

24 

25 

26 

27 

one-drug alter.native would not be as effective or be·~ter than the adopted three-drug 

procedure
1 

rn violation o(§ 11,j46.2(b)(3)(A) and§ 11-346~9(a)(4). "If ari agency adopts a 

regulaticiA without complying with the APA requirements it is deemed an 'underground 

nigula_tion' (Cal. Code ·Regs., tit_ 1, § 250) anp is in.val-id'. [Citaticifl.]." (Naturist Action Committee 

v. Califor_nia State.Dept. of Parks & Recreation (2009} 175 Cal.App.4th 1244~ 1250.) 

tn the !SOR; which staternent_.was repeated verbatim in the FSOR;.the Oepartment described 

the purpose and rationale of the three"dn.ig·.proi:edure a!1d its decision to ·reject alternatives-to 

the three-chemical·prot6col .it was proposing, in its effort to co'mply with Go~t. Code§ 

l1346.2(b)(1): 

.1.n light oftne Me.morand\Jm of Intended.Decision, an.d as &re.cted by the 
.. . 

·Go.vernor, the CDCR revi.ewed ~!) aspectn>f th_e lethal'injectfon·protess·and its 

i rrjplem·entation. 'As an i0tegral part of the review, ·the CDCR co·r:sider_ed· 

alternatives· to the existing three-chemical.process, including-a.one-chemical 

proc;es.s. Addition ally, ·in'.dev,eloj:Jing this. prooos'ed r.egu. lation·. the CDCR was 

guided hv the United States Supreme Court's decision in Baze v. Rees {20G8) 553 
' • • • . ,... I 

U.S. 35·, !{Vhich held that the ·State.of Kenni~·k.l,'s lethal infec;tion process, and the 

adminl,strat.ion:ofthe thr.ee-chei:nic:al~, did not constitut-e cruel anct··u'riusual 

punishi;nenninderthe'Eighth .Amendmer.rt. CD<:;f( also reyiewe,d ,a_n ~".<Ji!~bl~ 

le~ha I lnjectiOn. pr.ocess~ front other states an.d. the·.Fede ral 'Eii.ireau. of p'riso~:s, 
. . 

and·reviewed thet.ranscrjpts and exhibi~ in the Mora/e,s v. Tffton-case. ·sase·d.on 

.the iriformatibn considered, the CDCR revised the lethaUhjectio.n ~process·as.set 

for.th in thi~ proposed r-egulatioi:i. (Ex. 6, p. 2; Ex. 7, p. 2· emphasis ad.de~.) · 

Thi;! rat;iona.l~for a.dopt!on of ~h-e.three_-d rug proced.ure, a5'lmder.1inedr.i.s 0fa lse. - . . . . 

Defend.ant concedes_that' the dedsi0Jl :ta <rdop.t'the three'Clrug protocol was d~cided' in,'iv1a•1 . 

2007, before .~he d~-Cisjon· in the l!-?· Supr~me .court case of.Baze v .. Rees (2908) 553,U-5. :3i~,. 

. . ; 

I 

. i 
' • I 

,. 
i 

  Case: 14-56373, 02/27/2015, ID: 9439658, DktEntry: 19, Page 158 of 228



Case 2:09-cv-02158-CJC   Document 107   Filed 06/09/14   Page 30 of 67   Page ID #:4134

SER 157

r , \ / . ~\ 
-r:-···-·----·-·-·---·-- - ---· '--·-·-- -- --······· -- ---· ---- -- ·- ·-·--····--•·· 

06/28/2012 Ace Attorney Service (21 ~) 623-7527 9 of23 

1 

2 

. s 

6 

7 

. B 

upholding Kentucky's similar three-drug.lethal injection protocol frorn an. Eighth· Am. ch9ll~·~ ge.-

{Undisputed Fact No. s~10j 

1·n 'its opposition_, the Departm·ant admits: 

The ISOR and FSOR.inaccurately-stated th.a°f.CDC.R's de'cis,ion·to adopt the th1'ee, 

drug lethal-Injection method found in the regulations.and to reject.the Ol')e-drug. 

alternative preferred by Plaintiffs,.was primarily based· on the United States 

Supreme Court's decision in Baze v, Rees (2008} 553 U.S. 35. (pppo. p. 2o;·n: 61) 

4 .) 

·io: .The CD.CR als9 conce.des:, 

u 

12 

13 

14· 

lS 

10 

!'7 

1_6 

19. 

2.0 

21 

26 

27 

28 

The dedsion to use the·~hree-p·r.ug procetlur~ .. vyas·rnaqe ln ,May 20'07 by 

Governor Schwarzeri:e·gg~~' (Wndi·sputed fac;t l\Jp. 9) Thereafyer, ii:i 2008, t!ie." 

Supreme Court uph~ld tpe constitutionalitV.of.a·three-drug method, ancf .. refused 

to determine the constitutionality ofa .one-drug·me.t!iod, in Baze_ v. Rees. 

.Subsequ.ently, the decision to use th·e three-drug pro.cedure was not' r~v:!sit~tj by 

Gov_ern0 r Scf)war?e-r1-t?gget.-i11. the coVrse of drafting.the lethal injection 

regu!atiori,s. (Urrdisputed.Faqt; ~o. 101 ~~; ~J p,.·.l\-l 

A,dditlo.nally, the Un9i~puted':Evider:lte si:J'pwsth~. 1.SOR .did nq·~ prDvid~. anY d·escriptiol'i o.f tlva ·· 

:"bne-chemieal proces.$''. (Undisputed Fact No: 2) The ISOR diH nb_t identify or describe.an_y 

alternatiyes to -tire ;'.one-chemical proc~~s.!' {Ui:idi~puted F.a ct rilq. 3); ricfr pi9 _Defendant p[ovide· 

consrd'ered. :(.Undisputed-Fact ~ici. ~) · 

The FSOR states, rn conclusory lang_"uage, t~·e·sal\le reaso'li for selectirrg_the :three-~r.ug 

procedure as described in the· 1so~1 ._aQte·. It is.also undisputed the .FS~_R-states, ·without 
·' 
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10 

11 

13 

15 

16 

17 

18 

20 

21 

22 

.23 

2'1 

26 

2.7 

28 

., 

. effective in carrying·outthe purpo~e qfthls action or woµld .. be, as effective and less --

burdensome·to:affected persons." (UndisputeciJa~t Nd,. 5, Ex.? )?. 9). 

Also, nowhere in the FSOR is there any des~r/ption ·ofthe aiternative(s) the CD(:R considered;·or· 

ariy-disct.i.ssio"n. "with :supporting Information" explainit.ig:why the -one-drug method would .not 

be: 1-more·e.ffective in carrying_ out the purpos~ bf'the:r-e'15\Jlatj·on than the three-dfug 

procei;fure; or-2 -woule be as·effecti.v:e and lesshur.den·sorne.:to:the c·ondemhed inmate, air in 

violation o~ § .1.1346'.9(a) (4). 

The failure to discuss the one-drug method is a· pa.rticular'.v slgnlfJcant. o.mission; sf nee use of a 

barbitu rate-only protocohvas r.aise.d bvat least one comment.er·(Ex.·13; p. 48, no. 13); several 

commen~ei:-s·nip k·e.tfie ldentfcal ass~rti6n that use.ofpancuronium brdmid.e is unne·cessar._yJ 

dangerous, e.n_r:J .creat~s a risk of excruciatiog pilrm. ,(~x •. 1a~ p. 4$.;,.no: 12; ·p, so,-no . . 1~.' 19:.,P· s-~~-

Cate, et al., a single-drug.fqrm ula'.consisting of.five grafi:is pf .sodil!in .thiopenta[ js s.uffici'ent to 

bring abo.\:ltthe death of a conde·rnned inrn.ate, (Undispµ~e9: F..aq "j'.Jo_. 12..); ar:id C.Dc;R.' sown 

expertJoh:n McAuUffe te:stTfied that after condl1ctin~ sµ'bsi:aritia.I. r.esear~l! fo·r-1:1is review of OP 

770, he reco·mmended to top CDCReffidal;to adopt the~i'i-1gle,,.drµg forrntil~; (\J.ndisputed Fa.ct 

No.13.") 

1he .Departrneri.t's·att.emptto. foe .any omissrorrthro1.x~h its bri·efstatem'ei:it::irY=the Adaen·durlto 

the FSOR, that·rt selei:te-d tl:ie three-d"rt1.g rnethoa.·i1i-i.e.li<i"rice on the:dedsion io Baze .v. ReeS.-. . ... . . . ', . . · .. 

re·asori. it chose the three cnemica[·meth1::1d.,.,nor w.as iftf).e:1:.e;:i?.cm for reje~tlryg.th.e.:(J~~:c!rug 

metho.d, sl~te G.'overnor·Sch.~~rz.eh.E;gg~r those tne:thtee:oh.eJT)i(;9F r.n.~~ljQd ... ilJ .2bp7 . .before =tb~ ·, . . . . . .~ 
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l 
Supreme Court decision was issued and there· was never any discussion. of ari a!t~rnative 

2 method by the G.overnor at that time. 

·3 

4 

s 

6 

8 

.:J_O 

·11 

12 

13 

l<\! 

lS 

Also, the Addendum fails ~o descril;>e any a"itematil.'.e, and does not. .d~sc~ibe Defendant's 

re.asons for rejectln!5 an alternative "with suo porting. information that .no.alter:n·ati\ie con·sidered 

by the. agency woutd be· m·ore effective in :tarrying out.the p.urpose for Wbl~h the. regulati.on.is 

proposed or would be as effective.and less burdensome.to aHected .private,perso:ns than the 

adopt_ed regl.llat!on.1
' (Go~. Code §1134~.9(a) (4).) 

Importantly, inclusion of.this informatior:i·onfy i~ the .AddeQdurp to t.~:1= F?.OR·, .e_ver:i.!_f a.dequo:t e, 

does·not pr.o.m<:>te ''meaningful publk participatioT]11·(fu/p-,5kiv .. . OccuppfiQ(llJ(Safet)t& f:!ealth 

St.ds, Bot:Jrd. (i999) 75 Cal.App.4th 1315, 13.27-1328), as·:the p"ubi!~ had 110. opp0rt;unitY:to . 

comment before the correctio.ns ~vere submitted to OAl. 

·16 · These defe.cts infect the entire regulatory. s<;:heme, and ·t he lf?t~al jnJ:eCtiO'n ~of:nin'istra:ti~ti and 

17-

lB 

19 -.2 •. 

20 The !SOR fails to ·ciesci"ilJe the· purpose and/o'. the r;:itianai~ fort he :agencV.s rl.eter.inin a ti on ~hy · 

·21 certall\ regulations td be.i'niplemented foie days prior to the .. exe<:utiori, .were niasonably. 

22 
necessar-y, (Govt. Code§ 1.1346 .. 2; Regs.; ·tit. 1, § 10 (b.)_.). Tli_e: ISOR aoes nGt el!Cplain why ·it ·is-

24 necessary for unit.staff:.t.o monitor the·i,nmate ;mc;f to .e_omple~e . .d6~1:1ment~~ioneve(y fifteen · 
.:! 

:?S miryutes ~tarting TIV~ days b_efcm~· executlo_.I)· rn' 3349,.3 ,4(~)(2.));,:Wfli qli pe.i:sonal 'pr1:ip"er.ty must 
·26 

27 

28, 

. be rem<;>vedJrotn the inmate'.s cell (§J34~-~-4(.b}(3J);.pn"(h_y-J,om:at'es :1'11.\lS.~ pe po:unq W.i~h."W~l?t 

restniints du:r.ing visits. (§ 3349 .. 3"4(ti ,{~),)' 'The'JSOR l't)er.ely ·:summ?rl?~? the.diff?r-.ent 

·, 
.. , 
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16 

19 

procedures required five .days prior to the execution, ·without explaining why the s,pecific 

provisions (lre ne~essary and/or how a specific provision flllstJ1at:need. {t.JncJisputeo' Fact No.~ 

20) (!SOR Ex. 6, p. 16) 

Likewise, Regs., tit. 15~· §.3349A.5, ~hi ch discusses. tf) ~chemicals to b-e.·u sed',in the lethal 

injection a'nd the ad'inihistration of .these-.cherriicals, .sulY)marj~~-s-the procedure but d.oes not 

contain inforfhation explainingthe.i'alic:ina'Je for.the <lgency'~ CJ.eterttrin(!tiOh tha~ ttJ'? three-drug 

protocol is "r,ea·s~nably-necessaryto :carr.y o.utthe purp'bse for·whicn it is ·proposed." (Govt. 

Code§ 11346.2(b).) T.hls regulation. it~elf refers 'to thfi Baze v. Rees deeisio~. but.as noted 

above, this d.edsion was not the.basis upon w.~lch th!:! Dejnirtin~rit decided to adoptthe three-

drug pro tqco l. 

D·efendant's-attem~t~o au re-this deficlency:i.n.its Ai;!d~ridumt_o>tK-e' F.50R'co_m¢.s ta·o late in t~e' 

ru.lemaking proces.s. Actordlngly, these indiir.idµal ·~egul~tion$ :are deemed l.nvalld. 

:Additional regula.tions:Pfaintiffs·have.c!:ted iri Appx. B~tothe memo·ra.nd.µmof points.-;ind· 

auth0riti e$ (p. 12, n~ ·4'), ,?f~ n.ot properly ~efore t~e i;:oµ_rt as· t~.q_t i;!pdunent exceeds the· page . . . 

. limitap.proved bnhe-cou.rt.. 
20 

'21 

22 

21 

25 

26 

2.7 

28 

or so public comments,. in vi.olat.ion of Govt: Code§ 11~'46:9{a) (3): !..U:ndisputed Fact No. 22:.:30) 

lfis also·Oridispt.ited that·in all, the Departrnent~-c-ej11ed 9V-er 29~400 cor.nefien~ in ·wri~ing and . . . 

from ~he publ!c;:·hearin'gs.. (Defenda'rit'.s'.Un'dispu.t~d .Fact .Na. 2) · 

'· ·' ,. 
7 
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l.3 

14 

l.5 

l.6 

17 

Z.8 

l.51 

20 

;n 

22 

23 

24 

·2s 

26 

27 

"Substantial ~omptrance, as the·ph~ase is used in_ the decisions, means act.ual complianceTn,, 

respect to the substance essential to every reasonable objective of the statute. Where then~ .is · 

compliance as to all matters of substanc·e,_technfcal deviations are not to· be given the statu.~e 

of noncompliance. Substa-nce prevails over form." (Pulaksi, supra, i.'S Cal.AppAth at p.1328.) 

Despite the large number of public comments properly adpressed by the Department, the 

"failure fo summariz.e or respond to these comments ·is not a "technii:al delect." Defendant 

.does not a.ssert that the crux of any of th¢se comments was. addressed In othe-r re~pd[lSe_s. The· 

purP,os'e of the .APA- "to advance meaningful p:ublic participation in the adoption of 

a:drninistr<'ltiye re~tations by state .ageoGies!',;is met by giving "interested.parties ah 

opportunity.to present sta~eme~,ts an~ ar~µm'el'lts anhe time and pla~e specified ·;n the .n9tiGe 

and calls upon the ageri<:y to consider all relevant matter presented to. i:t." {Voss. v. Superior 

court {1996) 46 Cal.App:4th 900, 908-909.) 

By not summarizin~ a.nd re;ponoirig·to these=:commen.t~, the o·e?ar-tment did.J1ot gi.ve ;su"b'~~ncJ 
· to the centr!JrAPA requfre~entthat··all inter.ested persons/le ;;iftordei:! a meaningfuJchance to . 

haye their objections heard and .to inform the rulemaker's decisiGn; L_e., to.allo.w·agen)'.:ies. "to 

learn fr.om the suggestiqns of outsrders and[] benefit from·that advice;,,. (San Dfego Nursery !;o. 

v. Agricult.ura! Labqr. Reiations Boord (197~) 100 Ca!.App-.3d 128, '142-143. ) Addftlonally;th~ 

.undisputeo evidence .est"a blishes th11t·~om.e of the Depa('\ffi.·ent's-.r~p.onses to: coinfnelits· are 

incomplete, incorrect,_ or .. inadeql!ate. '(lJ.ndisput.e~{ Fact N.o. 31.-36). 

For-example~ abo1;1t 15 com rrieriters submitted comil:i ents ohfec:tfogJq .tlJe. us,e:pf t~A se_\:o.nd. 

dru·g, pancuroliium bromid·e (the paralytic); on vC:triaus me.dicof'ond. humani·totion g~ouncJs. 

28 (Unc!lsputed Fact No. '31') Despjte·-the,different giounds, the Dep.artmenninswered witn.th,e 

., 
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identic;;il respQnse to each comment summary: "The Uni~~d ·states Supreme Court in. Baze v .. 

Rees (2008) 553 U.S. '35 u):iheli:I the ose of:the. ihree 9hemka Is, fr1.<;h.1dirig. pan.cufonium bron:iicfe, 

identified in these-regulations.· Accommodation.: None." ·run disputed F;act No."3i) .This . 

broad, co))clusory response iS not a sufficient answer . .to explain why the Department initially 

selected, and continues to endorse the .use of th~ second".drug·-.pan~uronlu m bromide; in li~hl 

of the sp·e·dfiq'nedical .and h umanitifrian.:taric.erns-raised in these ·cornrr'l"elit:S. "fhe inade>iuacy 

oft.he response ls esp.e"ci.alfy~troupliii'g wheri -<:o~siderin!i the .Oepartmt!frt's adtnisslon.that the 

three·qrug prot~col w.as qrigin<(ll.y-ad~pt~cj w.it:tiout rega . .rd to tbe d·eci sion in Baze'v. Rees 

(2008) 553.u.s. ~5, an<;! wi'th no coniMerati9n of ii!'J .~lter_n.ati)l'.i:; ?re-,drt/g pro.tocol at that tij'Tle; 

nor since tb_attim~: h9s t"he-DepP.M:~ent pesqibeSJ any ajter.nativ.e ·Di:-.exp\c;il11ed .wby.,al')Y 

alternatlveswoti.ld r:i'othe .eqt;iaify ~rrr)ore eff!'!C);ivethan·fhe,fP.~.th.od:·....,i.tl-i _pancuroniurri 

bromide. 

On this record, the court fin~s the FSOR substjntially.failed to.comply with this requirement, 

inv.alid.athtg the ad~pti"on qf~hese reg~lations. 
\ . 

. .4. 

rights grou_ps pr.i9r-to t_he ·clos~:6f 1'.be.1Jiitial 'public oomment pe'l'-iotl (Ja'n-\J arv 2(:);".2009), and . . . . . . . ' . . . 

25 
. 1134~:4: (a)(l). (_Urldi~puteff.ac;t i\l.q. 38c4l) lt,is:aho: un.disputed_ th.al tf:ie ·thr:.ee :.orgari!~tlons 

26 

2009. (.lJndispdt~d. F?ct No. 3i,4i). 

28 

.9 
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As to the population o·f inmates generally, Defendant presented evide"nce it posted the N'otice · 

of Proposed Re~ulations throughol(t the departments and "ell blocks ih ·san ·o.~entiri,. aiid at 

other p·enal institutions in the State. (Undisputed Fact No. 41} ·Plaintiffs· h<;ive p(esented 

evidence that this may ·hav::i been \nadequate; as ~:inly the;top sheet. of:thfi;!:se regu(atiOl']S WaS . . : 

visible through t~e glass <;ases:.!ReplY. p. 10, Delaye dee!. EX-. A} However, Govt Cod~.§ 

il346.4(f} provides: ''The failure to mail notice· t<:)any person as provided-in this se·crtion shall 

not inval.i.date any "action taken by.a state agency pursuant tp this artii::le/' In light ofthe 

statute, and the fac:tthe comments,-of thes'e organiiations and per~ons we·re prepared and 

submitted to ·the Department, a triable issue exists whethei-·Defen'dant's violation of the APA is . 
• • • ' ' • J'. • ' • • I • " • 

sufficient to invalidate. the reguf.atior;i~; Summary judgm en~ 'i~ not g_r;cin ~ed "on ,th i~·gfou~fd. 

14 s .. 

15 The undisputed: evidence.establishes Defendant did not malie the co'mplete .rulema·king.file ... . 
16 

17 
.a.vailable f.or pu bl_ic re.vi ew··-as· of the d'!te the .Notice of the Proposed A,dion was .p:ubHs_hei:I~ !n 

16 'V1t>lation of G·ovt .. ·code § 11;3.47.3(a). 

J.9 
!be G>epartment did n_ot i:mike•the rule'rnaklhgfile av.ailaofe for ·publi'c.inspecflbn un,tii.,J.tme 1_1, 

20 

21 2009, six. we.eks after"the_ puolicatiqii. of the notice.of propbsetl,.actton bn May l'-~, .an.ci~[ess:thao:.· 

22 three weeks ·before the end o_fthe publiG:con'\ment p.eriod on"Juiie 3'0, 2.0_09.·(.Undlsp.uted,-Fact 

ZJ. 
No .. 45) 

24 

25 
This\!iola~ion i-s a substantial failur.e·to ... cofJlpfv.y•.ith .thi;·-'"APA,,which .. ciefe~t .under.rn)n.~d 

25 ·meaningfut·public participation in the rulei:nal<ing·pro·cess. 

27 

7.s. 

..J.: 
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1 

3 

4 . 

s 

6 

7 

.B 

9 

10, 

ll 

lZ 

13 

14 

lS 

16 

Contrary to Mr. Goldman's argumen.t, this court finds no sup.port in the l~gislatiye pwpose 

behind·the APA to require Plaintiffs fo snow·prej~dice. from Defend antis significant d eray .. in 

making the rulemaking record avallabie for public.review; 

6. 

The:rulernakfng file itself was incpmprete; in Viol.ati01:i; Govt .Code ~. 1l347.3{b)( I~ ls u,n _<;il~p~~ed 

th·e rulemaking file · did not confain-..se.ve·ral documents upon,Whicli the Departm;eht state·d. it 

re.li!!d ·irfdqifting these regu'latiot.is::th·e San quentih.Opet<iti6.nal Prqcedu re, OP no, on vyhich 

much of-the proposed regulations were b~sed;.the transcripts, Judge· Fogel's .Statement of 

Intended. be.cision, and the expert.S reports ·or d.ed~ ratidns .a~rnitt~d ·as: exhtblts-lr.i .the Morales 

v. Tilton ·.ca·se; the lethal-injectio(l pr-0cess fqr ~h ~ Fepera /· Burea1~ o! P.'r.i~·ons; rl:!SP.t>n~es t;>y.15 

to OP 770 .. (Oppo . .p. 12, Undi~pute,d Fc;iq.r)J() •. ~0'~3) 

i 1 In light of this defect, the cou.rtfirid-s:the·Depart:ment::suhsta.ntially ~ii~d-,.to cotn1':ily with' th.i~-

18 

20 

21 

23 

:i4 

25 

27 

26 

req~ir~ment 0.fth!'! APA. 

7. 

Some of. the regulations do.not.co~pl.\(:Wit.ivthe- "C.lan°:t'{' .standard und.er th:e Al>A, ·.W.hkli ls · 

defined· as "written or ·displayed so:tnat the meanrn.1rofthe. re~\./l.~tionswili pe. und~rstood by 

those persons directly affected by"them." ·(Govt. Code§ '1:1349(c); Regs., tit .. 1, §'..1&,) 
' ' . ' .. . . . . . .. 

Regs.§. 3349.3.2,(a)(l), wliich discusses the. W.a.rd~n;~reyJew of informatiqn)>,eari.ng.of\'Jhe · 

inm·ateis·sanity; coriflicts .with the ~ige;1·cy's.d~scf1ptfoo Qftli¢iffect·6t.trrls .regajation In tiie~: 

' '1. 
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2 

5 

6 

7 

B 

9 

10 

ll 

.r2 . 

13 

14 

lS 

16 

17 

lB 

20 

21 

-22 

23 

The explanation that information'<1bout the inmate's sanity can be rec!?lved at any time prioi- to 
•:: . 

the execution, conflicts with the la·nguage of the·regulation which limits information 'frbrTi the 

Inmate's attorney to 7 days prio'ri:o th'e execution, at the latest. This creates an ambiguity in 

violation of the APA and this in.diVldual ·regulation is invalid. (Regs., 'lit. ·1,§ 16(a){2).} 

.Conversely, the col!rt finqs.DQ. conflict; be.tween the reguh1tion distinguishi~g.the pl.ates· a stat$-

employed chaplain and ;rn nonc~ate employed."Spiritual Ad,.iisor" may communicate with the· : 

inmate (Regs.§ 3349.3.4{e)), and the 0-epartmen~s exp·lanation of the ~ffect of this regulation 

in its responses to comments. {Ex.'50, pp. 61-63) 

The use of the temi "rep.utable citizen." in Regs.§ 3349.2.3, whlcl) provisJon restricts th~ 

number of witnesses in the view in~ area, may· ~ave m.o:re t~an o.rie -m ea.11irig ~np · i.s .ambiguous 

in violafiqn of Cal. Cod_e ·-Re_gs.
1
ti.L1, §'16 (a·)(l). It Is undisputed that this·tetm is flo ·wtiere~· 

defined In the regulatfon.s dr in P'en. Code ~ ~60S(a)_ 1·~ IS. also ~ n disputed the .terrn "citizen'; can 

mean the citizen of the United State;; or the citizen of a for€ign. country, .or any non• 

go11er.nrne"nta! employe~- (Un.disputed Fact No, 6.7") This. term. ls an;haic and . af!i,bigu~qs, an.ct is _ 

invalid. The Departm~nt should iridu.de·a. definitio~ of:thi'~ term along "Yi~h the .othey 

definition'! currently fouhd h1 Reg!!. § ;1~49,~,1. 

Plaintiffs. have attached.Appendix C1 Whkh contains ott:ier putative example.$ of ~n~tli:guot.is 

terms. Thes~. additiona!:arguments are not properly before the .c·ourt:asthey exc~!'!d tlie. 

.2 i; ~xpan.ded 35-page.llm.it ~·ppr.ovecfbyt~(:c0t:i~t. 

2'5 

8. 
'26 

27 
P.laintiffS' claim tbat.certa·m regulations fail to meet the "Consistency;, stan.dard·oftheAPA 
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d eflned as '(being In harrn~ny with, and npt in coriTlictwith or contradictory: to, existing. 

2 statutes, court decislon.s, or oth.er'"prov1sh~ns of Jaw." (Govt, Code§ 11349(d)), is .rejected. 

3 

4 

s 

6 

7 

8 

.9-

10 

l:1 

l.2 

lS 

16 

17 

18 

l.9 

2l 

22 

23 

25 

Pla1ntiffs have no standing to. <;lfgue that tne treatment -o'f female condemned I nm ates un!:ler 

Regs. § 3349.3.6(e) vlolates the Equal Protection. Clau.>es of the state -an.d yederal constitutions,, 

claiming the operation of that provision denies fernale·inmates, who_ have to be .transferred 159 

mif'es from the Central Califo(nia Wqmen's-Facilityto :Sari Que(ltin, some the .s_ame right_s as 

male condemned inmates housed i'!t Sqt!'-Quelltin, e,g., :24~hourt.e lephone ac;cess. to. their 

~ounsel (§ 3349.3.4(d),(4)(C); access-to spirit.uai advis9rs.-(§·§ 3349.3.4(e); 3349.4.2(b){l)); and 1 
i: 

priority visiting privileges. (§ 3349.3(i)(l) .. ) I 

The-all-ma!~ plaintiffs do not halie' sta_ndin&-to rarse the Equal Prbtection challenge~ on beha!f o . 

col:ldemned female inma~es, be_caµse th!;!Y <Jo not claim fo .suffer the disparate ·~reatrf)ent they 
' . ' . ~ 

hypothesize. (See Nell S. v . . Mary L· (~Q1r) J.9~. Ca1.Ap.p:.Ath '240,'255:) '1Dne who seeks to raise 
I• • • • "• ' 

. a con:;tfrutio.nal question mu,st sh!)VJ that his/igl?Js.'a_r~ ~lfettte9 hijutious!y· .b.Y the law .which' he· 
.. 

at.tacks and that he is a~tually aggrieved qy (ts:opei:ati.:m. [Citatfol)s.}" {People v. S1fpe~ior Co'qif 

(2002) 104 Cal.App.4th 915, 932, friternal quotatlons·an.d citations omi~ed; 7 Witkin,.Summ. 

Cal. law (10th ed. 2005) .(orist. Law, §761 pp, 1t;>};~-J:'69 .') 

Also, ~here ls. rro merit.to plafntlffs'. cla!m :t~af ~~g5". §'.~'349_.l:2(~) (~)(B),. "R~trultment and 

Selection, Process'', ·confli~·vylth'.ihe:or.der by .the} edei:a:l District Cou'rt fn the 2005 deciisiorr of . . ~.. . . . . 

Plato v. Schwarzenegger, w:nere ·the Jqdge appoin:ted .a .. Rec(:?iverto·tak~ contrql 9yer po.siti'on$ 
..... 

2G "related: to the delivery ofme'dJcal<t'iealtlj cat.e" ·at CDCR:: "The Rece'iver shall have.-the i:futy to 

27 tontro!; oversee, .super:vlse~_.and·direc.t~fi:~dmi~istraifv,e; p.ersonnej, financial, accountin?; 

' 28 ·" 

'· 

· .. 
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l 
contractual, legal, and oth!'!r operational functi'ons_ of th·e r.riedical delivery-component of the . . 

2 CDCR." (Request to Take Judicial Notice, Ex. D, p. 4, _Undisputed Fact No. 72-) Plaintiffs p·resent 

3 no evidence that the District Court's .order was at all· concerned with the execution prot<kols at 

4 

San Quentin. Also, executiOn is not tantamount to the deliver./ of medical services. (See 
5 

Moroles v Tift:en {N.D·. CC'!!. 2006) '465 ·F.Supp. 2d 972, ~8? f"Becau_se ary execution; Is n~t a 

7 r_nediq1l .p~ocedure, a~d i~ purp_ose·i_s t.lOt to keep the h:imate aliye but __ rather :tQ end th.~ 

a 
inmate's life, ... '.'].) 

9 

10 9. 

ll 
There is no merit to:Plalntiffs' riext conter'itlop thatth.e reg1.!l~tioris S't!~stant!ally fail to. cprnp.ly . 

·12 

lJ . with the APA .because tbe regulatio.n incorporates doc~men:ts py. reference, without syb)ectiri.g :~ 

14 

15 

. ::.7 

18 

21 

22 

23 

24 

25 

27 

28 

those documents to tbe AF>~ i'eview. process, In viofatfon .of (?'l;Cocle: Regs., tit. l,_ 9. 20: ·1n 

r.eSpOnSeS to comments about the:proceduresfor !!Xecu1:i'qn by lethal gas.and the execution of 

~ondemne_d female inmates, ~he Department indlcate-d the$e .?reas woul.d ·t;>e the subjects·of 

sep~r.ate documents and/or r!;lgulations, (Undi~pu~ecl· Fa'ct Nb. 75-76). 

At the. titn'e of approv.al of the .SI.! bject r~gulations,.:neither referen~ed dg_c_ur:ne.fl'~ existed, r:i:qr 

are these cl.ocuments-teforred tb In the language of the regulations .. ·on.this record, there ·!s.· 

insufficient evidence to show the regulations under reyie.w attempted to incorpo.rate. by 

. reference these propose;d d9cuments within the· meani'n& of-the. law, ·and-therefore·ttie 

re"lulations.do not violate' this reqµi i:ement .ofthe APA . . 

T_~at sajd,_ ur\les~·an.d· untll these prosp,~c:tiv.e, '~ep.ar:a.~~ dpc'l:l_r_nenJs/regu latJo.r:i.s:ba.Y,e)i.e_er:i 

drafted a·nd approved following·~µc;cessfu'I «;_ompietion. o{ttie· APA review. and pµblic .cornrnf.nt_ 

J 
·~ · .. 
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p·roce,ss, the. Departmen.t has no au.thority under Regs., tlt.-15, -§§ 3349-3349.4.6, 1:-0 tarty:put 
. . . 

2 the execution of condemned innia.tes by letnal gas, ono- execute any condemned. female' 

3 inmate. 

1 

s 10. 

6 

7 

8 

9 

10 

11 

12 

13 

:.1 

15 

16 

!.7 

18 

19 

20· 

?1' 

22 

. 23 

24 

25 

26 

27 

~a· 

The Department has failed"to include a fisc~I impact·assessmerit ofth'e adminfstration of 
,. 

execu-tio-h .by· Jeth al ih)i:!<;tion as· proposei:l by these re~µJations, in vfol~:iti;~)IJ of Goyt. Code ~ 

11345."S(a). · There is uncontradicted e·viderice th?tthere will likely_pe in.creased co.sts"fr9.m 

hiring.and/or training of_addltional members for the lethal injection s\ib-teams; plus ov.ertirne 

compensation fo.r the s,upporti'ng_ staff; as well as the additional costs of the.three drug m;:ith_od 

vs. th~ o.ne-drug me.thod~ and 'a·l~.P the feimb.ursllrrient'b\rthe CDCR.for extra slate and local Jaw. 

enforcement persohn.ef~o. handle s.etur.lty _matters, crowd control, _and .traffic <;lo·su·res prior to. 

and o~ the night i::>fthe execution. iun·disputed Fact No. 78-80) Former San Quentin Warden. 

Jean·ne Woodford stated in a public comment, that.p'ast executions by letnal injettior1 have. cost 

oetw.een.$70,000.00 arid $20,0,0QO.OO_ each., {Undisputed Fact No, 79) It is no excuse, as· 

befendai;it_a·rgues, that either fiscal .e.stlmate~.o.r-supportlng d6cuments . .were not requi.red· . . . . . ' . . 

.l?e~ause '!the c9~s .an{l·fiscaf impact~;o.f:)etha!~ibje~ti.on.-exei;:utions are VciU sed by'th_e fa.ct ~na~ 

·th_e Penal Code, not,a regulatlon, .mandatesthis type of execution:" {Op_p,o._p'. 13:20-21:)_ .·. 

The APA givesthe public a right 'to know ahdlo c;om-ment on'th.e f\scal. impact of Jmplementiri~· .. 
.. 

a·reg.ulation adopted pursuant to ast.a.te .statute, .if foi· no oth~r reason· thantq reco~(Tlenp, 

more_ efflcier:t or-less costly methq\J·s of'ac~omplishing_the ~tatutory."purpose. ·1he Q~p.artrr:ent 
~· . 

, . . 

. " 
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l 
was required to prepar~ the ·fiscal es'lirriate as pre:scrlbed·by the Departtnerit of Finari"ce. lt;S . . . 
failure to do so was substantic1I nonco·mpliance with the procedural r.equiremerits.of the Af.A. 

3 

4 
B. Separately, the court denies Plaintlff.5' motion for. sum1"11a.ry Judgment on their 

5 first cause of.a.ction, which alleges there is no substanti~I e.v.idence in the rulemaidng file to 

6 show the us~· of the secG>nd drµg- pancuronium bro.mice· and/or the third drug - p'otassiµm 

7 

chloride are "reasonably necessary" to effecruate the purpose for which the regulation.spe · 
9 

9 ·proposed, as:require·d by Govt. .Code§§ 11342.2, a.ndJ1350(b) (l)'. (Coh'lplaint.'"lls 30-41) 

10 

ll. 

1·2 

14 

ls 

16 

17 

18 

1.9 

20 

21 

'23 

24 

26 

Since thi.s. is P.lajntiffs' mo.tio.n for summary judgm~nt,'Plaintiffs·hC!ve the burden to ·show there 

is.no substantial evidenc~ in ·the ru.l~m.aklng .file, .. v,ih1;m c<pnsir:Iered.in its eAtir.ety; to supp.art the 

agency's det.e rm in ation the threecdr.ug injection J)rotocol is reason a·bly nece'.?sary to eff_e!=t\!ate . 

the purpose of th-e .s:ta~ute. (Goyt, code §§ 1134~.fa) [peflnlhg.';Necesslty"J; :l,1 .. 3SO(b) (1); 

Desmo."rid v. County-oj"Cbn tro -Costa (1993) 21 Cal.,A:pp.4~h 330,. 336-3'.'.l?-). 

Fo~ our purP,os~_~,· ''sµbstilntial evia·ence" is·.defin.ed .cis wheth~r; ,based on the·entir.e·'record, 

there is evidence which is reaso.n~ble ih n·atur~, cr'.etllbie,.a'.Jd of solid value1: contradicted ·or.'· 

un·c9ntradictecf, whi~h will supp0rt the agency's determir:iation. (Desmond, sujmf,, 2.1 

It is .undisP.~.~;ed -the.i.uferita.Kihg·fi.!e c:qn't_alns_d?t:W'T)e.n,ts t'!lv.qr<!bi~·foo·efend<rnt; ·e.~.1 that· ' · 

cauti.on against C/C:c~pfanc.~.of usjng thiopental'cilone .to g..uarantee a ·f~thal effeGt. (Un.di·s:puteo : 

Fact Nq. 85, Ex . .:55); ?r confirms the· experience in ·other states that pfope,r-applic.at(9f.i 6f'th~ 

same thre·e.clrug metho·d will .:res1:1lt in~ rapid death of the inmate without undue pain or . ' .. . . . 

l:. 
~· , . . . 

·' 
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l 
tn fact, one of the articles reli~d upon by Plaintiffs (Undisputed Fact· No. 90) indicates th!it it 

2. might not be possible t"o ·acfrn inlster enough thiopental by itself, to guarantee a .l~thal -e.ffect-

3 (Undisputed Fact No. 90, Ex. 58, pp. 2, ·12) 

5 On this record, the court finds that a triable issue o·f fact exists over whether the rulem_a.kfrig file 

6 contains subs.tantial eviden.ce to support Defendant's determination that the three-drug 

7 

protocol is reaso11"abfy,necess.ary to implementthe statutory mandate.to- provide.for a letha\ 
s 

9 injection alternative. Th.e motion for-s()mma.ry jupgment 9n th.is ground is d.erij~q, 

10 

'll 
Plaintiffs.also argue in a foot.note that the rtilemaking file doe.~ ·not contain substant.ia! ,e~idenc 

.!2 . to support the CPCR's deter:minatio.n of nece.ssity of several other n~gulat"ions. {MPA p. 34, 11· 

.l3 20.) It is improper".to briefly raise these iss.ues in a-footnote_.ang expect t.he co.urt to c0nciu..ct· 

H 
a substantial.:e.vlderice re)l.iew. Plaintiffs .have pr.ovided·n9 citation.·to the law; to the record, 9r· · 

15 

16 
any pnalysis of the law to t~e facts. By att\'!mptingto·raise these .additi<;>n,al i~sues i'r_1.a fqotmJte, 

1 '.I Plaintiffs are violating the intent and spirit.of the ~ourt;s order allowi~~ them-.to file ar:i 

18 . - oversizec,f bfief. These issues are not properly before the cour.t, 'C!.hd·the._ ·court-refuses ~o 

19 

address these issues atthistlme. 
20 

:u 

22 

23 
granted·. ( ~v, Code§ 4S2{d).) Defendant's o~jectionstO"th.ese requ~st;»a(e Overru!E?d. 

;!4 Defendant'°s eviden"tiary objections_ Nos.1-3 .. are all Overruled. 

25 

26 
Plaintiffs'· shall submit-a Judgmen1:.i!'l th}s rn.~tter. 

27 
Dated: Detem?er 19; 20.11 · 

.28 

·, 
;· 

[ 
.· .. 
J 
t 
·I 

l 

i 
" 
\. 
! 

,1 

,; 

... , ... 
. +.:. 
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STATE OF CALIFORNIA ) 
COUNTY OF MARIN ) 

MITCHELL SIMS VS. CALIFORNJA DEPARTM£1'!T OF COl\]IBCTIONS A.ND 

RERABUJT A TION 

"ACTION NO.: CIV ]0(14019 

(Pl~OOFOf: SERVICE BY J',1AIL-10i'3A,_20J5.5 C,C.P.) 

I AM AN EMPLOYEE OF 11IE SUJ>.BRJOR COURT·bF MAJtiN; 1 AM OVER THE

. AGE 9F EIGBTEEN YEARS ~ND NOTA '.PARTY TO IBE WI-TH.IN A.BOVE

ENTITLED ACTION; MY BUSJNESS ADDRESS IS CIVlC·CENTER, BALL OF 

JUSTICE, ~AN RA.FAEL,_ CA 94903 . . ON December 19; 201i J SERVED THE 

WITHIN 

FINAL RULING REPjAINTIFF'sM.oTION FOR SUMMAltY:'JUJ)·GMENT.IN 

SAID ACTION TO ALL 'INTERESTED p ARTIES, BY PLAC1NG A .TRUE ·copy 
IBEREOF ENCLOSED IN A SM.LED ENVELOPE VlITll PD?TAG':E THEREON 

FUi.LYP~PAID, IN TIIE lJl\JrrED-STATES POST OFFit.9.-M.AlL BOX AT.'SAN 

RAFAEL, CAADD~SSED AS F<?LLOW$: 

.... 

SAPv1 EISENBER:G 111.Y'GOL'pM.Af\7 .• 

DEPUTY ATTORNEY-GENERAL Ii 0 WARD RJCENEivfERO'JtSJff CANA,D l' 
FAL'lC&RABKJN, A PROFESSIONAL·. 455 GOLDEN GATEA f/ENUE, STE. 11000 

.SAN FRANCISCO, .C;J 94102 CORPORATION 
111REE EMJJARCWERO CENTEil., 
7TH FLOOR .. 
SA.N FRA.NCJSCq CA ?41 ll ' 

- ·- .. ·- .. 

JAN NORMA..N NO.RlrlAN iliLE 
..! odq, W.JLSltI~.JJZ:V..b. ;#~Orl.' 400 CAPiTOLlY/Ail: 
_LOS AN<;ftLES. CA 90017: ~ SU11'E300 

SACJ/AMENJ'O;.CA.~95814' . 

.. ,. 

1 CERTIFJ~ (9R DECLARE-). -T.!NJ)Ef{PJ:.1'!AL'[Y OF PERJURY-UNDER. THE LAWS OF THE 
STATE: ~F C.4L!FOR1',IJA THAT THE FOREGOING If/'RUE AND ·soRJ!ECT. . . . . . 

DA TE: f ~ · f 1-(/ ,R[JJ.f.f{~':} 
·.v · \l 

. I 

<' 

., 

. ' 
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KAMALA D. HARRIS 

-· 2 of 4 

Attorney General of Califo~.i:a 
2 THOMAS S. PATI£RSON 
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SUPERIOR COURT OF TIIE STATE OF CALlFORNIA 
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MITCHELL SIMS, 
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Case-No . . CIV1:00~019. 
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17 CALIFOR,i'fIA DE.PARTMENT OF 
·CORRECTIONS AND . 

18 REHABILITATION,_ et al., 

19 Defendants. 

20 

21 '.TO 'IRE CLERK: OF THE ABOVE-EN'D'i:LED COURT: 

22 NOTICE. IS HEREBY° GN.EN -.tbat ·.defendants th~ Gall.:f9ey~ Pepa;rtm~n't-.Qf: C.og:e.ctions. 

23 

24 

25 

26 

27 

28 

and Rehabifitatiop.:a:nd its S,ecret-ary,_ Mahhew·Cate, app~al tQthe Court of Appeal for t4e:f4'st 

Districtfro\Il the judgment filed o~ F~bruary 21, 201~, .in favor ofplaintiff Mitc~ell Sims. 

The state l:i~.experid~i;l significant.time and ~so\trc'<S deveJ,Qplng a·tliree-drUg' lethal-

i.nj ectj:on· pFOfocol ·for carryfu,g .ou~ the death penalty, and this .J?r6tocoi-. conforms With: a .procedure 

that has .becn:upheld by the 'United: States'. Su,PrCm.e.:Court; This ·notiye. o:f _appeal 'is: filed bee!). use. .. ~ . . . 
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1 appellate revi~w~ and because the superior court made fundamental errors in issuing its decision. 

2 At the same time, appellants recognize that the availability of the three drugs comprising i:h~ 

3 current prot0col is uncertain. Ifit bec0mes certain. in. the future that the drugs needed to 

4 implement the protocol have, in.fact, become unavailable, appellants will reevaluate whether this 

5 appeal, or any portions of it, should contini;ie to be prosecuted. In the meantime, urider the 

· 6 Governor's direction, the Califoniia Department of Corrections and Rehabilitation~ also.begin 

7 the proces.s·qf considering altern'ati:ve regula.iozy pic;itecoJs, including a one-drug protocol, for 

8 carrying out the death penhlty. 

9 

10 Dated: April 26, 2014, 

11 

12 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

.24 

25 

26. 

27 

28 
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Supervising· Deputy Attorney 'General 
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California Department of CorrectiOns and 
Rehabilitation and Matthew Cate 
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Ace Attorney Service (213) 623-7 527 · 

Case5:06-cv-00219-JF Document473 Filed01/19/11 Page1 of 2 

2 .**E-Filed 1/19/2011 ** 

3 

4 

5 

6 

7 

8 

9 

UNITE}) STATES DISTRJCT COURT 

10 

11 

FOR THE NORTHERN DISTRJCT OF CALIFORNIA 

SAN JOSE DIVISION 

12 Michael Angelo MORALES et al., 

13 

14 v. 

Plaintiffs, 

15 Matthew CATE, Secretary of the California 
Department of Corrections and Rehabilitation, 

16 etal., 

17 Defendants. 

18 

Case Number 5-6-cv-219-JF-HRL 
Case Number 5-6-cv-926-JF-HRL 

DEATH-PENALTY CASE 

ORDER GRANTlliG MOTION TO 
lliTERVENE 

19 · Plaintiff Michael Angelo Morales, a condemned inmate at San Quentin State Prison, 

20 initiated this challenge to the constitutionality of Defendants' protocol for executions by lethal 

21 injection. Plaintiff Albert Greenwood Brown, also a condemned prisoner, subsequen~y moved 

22 to intervene. The Court granted the motion, noting that "Brown's federal claims are virtually 

2 of 3 

23 identical to those asserted by ... Morales." Morales v. Cate, No. 5-6-cv-219-JF-HRL, 2010 WL 
I 

24 3751757, at *1 (N.D. Cal. Sept. 24, 2010). Pursuant to guidance from the Court of Appeals, tills 

25 Court also stayed Brown's execution. Morales v. Cate, No. 5-6-cv-219-JF-HRL, 2010 WL · 

26 3835655 (N.D. Cal. Sept. 28, 2010). 

27 Now before the Court is the motion of Mitchell Carlton Si.nis and Stevie Lamar Fields to 

28 intervene as Plaintiffs in this litigation. Both Sims and Fields are similarly situated to Morales 

Case Nos. S-6-cv-219-JF-HRL & 5-6-cv-926-JF-HRL 
ORDER GRANTING MOTION TO INTERVENE 
(DPSAGOK) 
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06/28/2012 ·Ace Attorney Service (213) 623-7527 

Case5:06-cv-00219-JF Document4 73 Filed01/19/11 Page2 of 2 

and Brown in that they are condemned prisoners whose executions are not otherwise stayed and 

2 whose claims in their complaint in intervention are virtually identical to those asserted by 

3 Morales and Brown. Accordingly, Sims and Fields are entitled to intervene and, like Morales 

4 and Brown, to have their executions stayed until the present litigation is concluded. 

3 of 3 

5 Defendants do not oppose the motion on the merits, (Doc. No. 472 at 2), but they urge the 

6 Court to defer ruling on the motion until the California Supreme Court has determined whether · 

7 the proposed intervenors' attorneys, Michael Laurence and Sara Cohbra, who are affiliated with 

8 the Habeas Corpus Resource Center (HCRC), are authorized to participate in actions such as this 

9 one. However, Laurence and Cohbra are.members of the bar of this Court, and as such, they 

10 "may practice in this Court." Civil L.R. 11-l(a). The question of the scope of the HCRC's 

11 authority under state law is not a federal question and has no bearing on the merits of the present 

12 motion. If the California Supreme Court ultimately determines that Laurence and Cohbra must 

13 withdraw as counsel in this case, this Court will permit an appropriate substitution of counsel at 

14 that time. 

15 Accordingly, and good cause appearing therefor, th,e motion of Mitchell Carlton Sims and 

16 Stevie Lamar Fields to intervene as Plaintiffs in this litigation is granted; the motion hearing 

17 presently calendared for February 4, 2011, is hereby vacated. All proceecij.p.gs related to the 

18 execution of the intervenors' sentences of death, including but not limited to.preparations for an 

19 execution and the setting of an execution date, are hereby stayed on the same basis and to the 

20 same extent as in the case of Plaintiffs Morales and Brown. 

21 IT rs so ORDERED. 

22 

23 DATED: January 19, ZOll 

24 

25 

26 

27 

28 

Case Nos. 5·6-cv-219-JF-HRL & 5-6-cv-926-JF-HRL 
ORDER GRANTING MOTION TO INTERVENE 
(DPSAGOK) 
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INTRODUCTION 

Petitioner Bradley Winchell asks this Court to issue a writ of mandate 

requiring the California Department of Corrections and Rehabilitation to 

develop a new state lethal-injection process in the manner he believes 

· makes the most sense. The petition does not seek to compel the 

performance of a ministerial duty, which is the primary purpose of 

mandamus relief. Rather, i.t mistakenly asserts that CDCR has abused its 

discretion-not because CDCR's choices have been arbitrary or. 

unreasonable-but because litig.ation challenging the lethal-injection 

protocol has delayed implementation of the death penalty. Tb.ese 

allegations cannot support mandamus relief. 

The Legislature vested CDCR with discretion in developing the 

.. . .. state's lethal-injection process. And CDCR has exercised its ·discretion 

appropriateiy. CDCR's current lethal-injection protocol is similar to a 

protocol deemed constitutional by the United States Supreme Court in Baze 

v. Rees (2008)553 U~S. 3.5. Although condemned inmates' legal 

.... '"::.~. challenges have unfortunately delayed the protocol's implementation, -

_·CDCR has appropriately defended the protocol against these challenges. 

''· . .. -And to reduce further delay from the current. litigation challenging the 

protocol, CDCR has begun considering alternative protocols for the 

purpose of developing new regulations for an alternative lethal-injection 

pr:ocess. Although Petitioner disagrees with how CDCR is· proceeding, he 
. . . ' 

concedes that CDCR' s actions have been reasonable. ., ;:~;' .... ' . : ~ 

The petition should be denied because mandamus is unavaUable. to ·. 

substitute Petitioner's jud,gment foJJ GDCR' s. The pet~tion sho:ukhHso .be.· 

denied because the relief sought-riamely, the,:developni¢ri_t :of,a'riif~·- c·'J.: · 

alternative lethal-injection protocol---is-ab::i;:ad)':'.t~nde~a;}r,i;~'d1-!iiaHy~~¢;ven)f 

the petition could frame a, faCiallyl"via,b:l~'t~,q~i:i~t~t:~~:#'ijy:Ji~!iefr;~w.Jii~fr it 
cannot), it should be denied· b¢'caiise th6.re;qile~£etfo.ieliefsh6uld~l;>k~~pught 

·~ 

1 

rl I ~ 
I 
I 

! ' 
i 
' i 
l 
I 
l 
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in the First District Court of Appeal, which is currently reviewing CDCR' s 

regulatory obligations .related to its lethal-injection protocol. 

STATEMENT OF FACTS 

The Legislature h~s vested CDCR with discretion to develop 

procedures for the execution of condemned inmates by lethal injection. 

(Pen. Code,§ 3604 subd. (a).) In May 2007, CDCRissued Operational 

Procedure 770 (O.P. 770), which set forth a detailed protocol that addressed 

the entire process of housing and executing condemned inmates at San 

Quentin. (Morales v. Cal. J)ept. of Corrections and Rehabilitation (2008) 

168 Cal.App.4th 729, 733-35.) 

Condemned inmates Mich.ael Morales and Mitchell Sims filed a 

complaint in Marir1 County Superior Court for declaratory and injunctive 
. ,. . . 

·' . . . . . ~ . . 

relief against CDCR, seeking to bar any executions until the state's , .. 

· execution ·protocol ·was promulgated as •regulations under the 

AdministJ.:ativ:e f?T@:c·e«lmeAct>(APA). (Ex. 1, pp. 1-8.) In October 2007, 

the court gran\ted,their·summacy~udgment:motion and'enjoined O.P. 770's 
.. 

enfor:cement·:antiL;arrd::iiRiess·.irJW-~ promulgatecl. under the AP A. (Ex. 2, 

ppA.0-43.:) 

·CDGR.:a:p·p· ·eacle~Ltliat\ifu!lirrcr;i1ffid ori November 21 2008 the Court of 
.. . . ·"' , b : " · ) 

Appeal forthe'FirstAppellate"1B>istrict upheld the superior court's decision. , 

(Morales v. :Q(;il.:•ifJept:·:ef Cof.rections and Rehabilitation, supra, 168 

Cal.App.4th at p. 7fli2.) The'-0pmion affirmed. in:full the superior court's 

summary-judgment rulliig11~(rPHid.}:;The court conc1u.dedthat O.P. 770 was 
. . 

. a ruki6'f>general applica:iienib.eca:u·se it deola:redthow'.a ·certain class of 

inmates will ·be treated; arid that it was not subject to the -single-facility 

exception· because >"it 'Gir:e6ts4~e per:forHl-aI'ice'-ofntimerous functions 

. ~eyond Sa1f1Quelitifi'"s··wa11S'~?..-:t(:1a·, at pp( .739-740:) · · 

. 1ri.·conip'liahce'Wit1i:Marales?CDCRpto1tfiilgatecltegtlla:tibrts for a 

th'i:ee-"drug-letha:l.:. in Jecfi0ii'l:>t0t.Oto'1: . In Au:gust 10 tO, Sims again; filed a 

. · 1· 
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lawsuit in Marin County Superior Court seeking to invalidate the 

regulations for failing to substant ially comply with the APA. (Ex. 3.) In 

December 2011, the superior court granted plaintiff summary judgment in 

favor of plaintiffs, ruling that CDCR did not substantially comply with the 

APA's procedural requirements. (Ex. 4, p. 88.) On February 21, 2012, the 

court issued judgment, invalidating CDCR's lethal-injection protocol, and . 

·permanently enjoining CDCR from executing any condemned inmate by 

lethal injection until new regulations were promulgated in compliance with 

the APA. (Ex. 5, p. 106:18-107:13.) 

On April 26, 2012, COCR filed a notice of appeal from the Marin 

County Superior Court's judgment. (Ex. 6.) In the notice of appeal, the 

Department explained that it ~as pursuing an appeal because, among other 

~easons, the regulations conformed to the procedure the United States 

Supreme Court upheld in Baze v. Rees. (Id. at p. 127:25~128:8) It further 
. ~ .· ' 

stated that "uq.der the Governor's direction, the California Department of 

· Corrections and Rehabilitation [ woµld] .. .. begin the process of considering · 

: · ::· ' .. alternative regulatory protocols, including a one-drug protocol, for carry.ing 

· out the death penalty." (Id. at p. 128:5-8.) 

ARGUMENT 

I. THE COURT SHOULD NOT EXERCISE ITS DISCRETION TO 
· GRANT WRIT.RELIEF BECAUSE THE PETITION ·DOES NOT 

SEEK ENFORCEMENT OF A MINISTERIAL DUTY BUT SIMPLY .. 

TRIES TO DICTATE How CDCR SHOULD EXERCISE ITS 
DISCRETION. 

The primary purpose of a writ of mandate is to compel the 

·performance of a minister:ial legal duty. (See Code Civ. Proc., § 1085, 

subd. (a); Ridgecrest Charter School 11. Sierra Sands Unified School Dist. 

(2005) 130 Cal.App.4th 986, 1002.) Even when addressing ministerial 

.duties, courts have a great amount of discretion in determining whether to 

exercise original jurisdiction to issue a writ, and in_the vast majority of 
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cases, they dechne to do so. (1 Cal. Civil Writ Practice (Cont.Ed.Bar 4th 

ed. 2011) § 15.4, p. 352.) Mandamus generally "may be· used only to 

compel the performance of a duty that is purely ministerial in character," · 

ap.d it "may not be invoked to control an exercise of discretion, i.e., to 

compel an official to exercise discretion in a particular way." (Ibid.) 

"[T]he writwitl not lie to control discretion conferred upon a public officer 

or agency." (People ex rel. Younger v. -County of El Dorado (1971) 5 

Cal.3d 480, 491.) · 

In un.usual circumstances where a ministerial duty is not at issue, 

rriandamus,may be appropriate to compel the exercise of discretion by a 

governmental agency where, under the facts, discretion can only be 

exercised in one way. (Gflilotti Construction Co. v. City of Richmond 

(1996) 45 ·Cal.App.4th 897, 904.)- But a court generaU.y cannot issue a writ 

of mandate to.·dicfate how an agency-must exercise· the discretion with 

which''ifhas:been-vested. (Liri(i.e'll1Ca, v. Bd. pf Permit Appeals for the City 

. . aiiil County bf SF:'. (1'9'43}1'2'3 Cal.'2tl,:303, Jt5. )" 

. : '·.·i ,·: ... --If" a Diihisfei:ia:Fduty-'is''ribt'·at\is'Si!le; a writ of mandate is· only 

appropriate where petitioners liave-Sh~wn that the agency :abused its 

discretion. (Galbiso v. Orosi~'Ffib'Zic Utility Dist. (2010) _182 Cal.App.4th · · 

.652, 673.) p ,ett;:r@iningwpetJ:ier.an agency al?~syd its discretion turns not . . ' ' . . . 

on whether 'the ·a,gency' s findillgs were supported by substantial evidence, . 
. .~- '-· ~ . 

~ ' 

but Wh~tb.~Lfh~.~g~!:J~t S-a.cti0.1'.1~. yifer~, arbitr¥)' Of;CftprlCi.OlJ,S" or .entirely 

without evidentiary support. (Ibid:) A party seeking rhand~nus· ;must show 

that the public official or agerrcy--invested with:discretion acted arbitrarily, 

caprici01,1s1y; fraudulently~)or·without..du~ regard for .his rights, and that;the 

action prejudiced the,par'fy•;·;,{Gdrdo·n"v: H~rsley (2001) 86-Cal.App.4th 336, 

3 S''l .) Additionally,.fa ·determini~g whether an agency -has abused its 

, ·discretion, .the court may not substitute'.its judgment for that of the.agency, 

,. atid,if;teasonab'le minds may.disagree:about:thewisdom ofthe agency's 

tLJ_.__ __ · ';~·:,_ ·~ -~~)iit~~~~'!;~!;i,:;:f*.'l;;!~l;-:~ .... :_;,.·.: :"· 
-:_;] .A · 

· ·:·· 

  Case: 14-56373, 02/27/2015, ID: 9439658, DktEntry: 19, Page 189 of 228



Case 2:09-cv-02158-CJC   Document 107   Filed 06/09/14   Page 61 of 67   Page ID #:4165

SER 188

f • 

action, its determination must be upheld. (American Federation of State, 

County and Municipal Employees v. Metropolitan Water Dist. of Southern 

. California (2005) 126 Cal.App.4th 247, 261.) 

The Court should not grant the relief requested here because the 

petition does not seek to compel a ministerial duty. Rather, it simply takes 

issue with how CDCR has exercised its discretion in developing the state's 

lethal-injection protocol. But as explained below, writ relief is unavailable 

because CDCR has properly exercised its discretion. 

II. WRIT RELIEF MUST BE DENIED BECAUSE CDCRHAS NOT 
ABUSED ITS DISCRETION IN IMPLEMENTING A LETHAL-. 

INJECTION PROTOCOL .. IN FACT, CDCR HAS RESPONDED 
APPROPRIATELY TO EVERY COURT-IMPOSED OBLIGATION. 

The Legislature has vested CDCR with discretion to develop 

, .. procedures for the execution of condemned inmates by lethal-.injectiqn. 

(Pen. Code, § 3604, subd. (a).) The petition concedes that section 3604 

"implies considerable discretion" to. CDCR in establishing the state's 

·lethal-injection standards. (Pet. at p. 18.) In the course of developing these 

::standards, CDCR has repeatedly been confronted with legal ch~llep.ge~ and 

·, ·, ·~' ~ court rulings defining* legal obligations. At every juncture over t.h~ · 

course of these legal proceedings, CDCR has appropriately exercised jts 

discretion to establish lethal-jnjection standards. Because CDCR has not 

acted arbitrarily, capriciously, fraudulently, or in a manner.prejudicial to 

Petitioner's rights, writ relief must be denied. (See Gordon v. Horsley, 

' .. 

. supra, 86 Cal.App.4th at p. 3 51.) 

In 2007, CDCR issued Operational Procedure No. 770 (O.P. 770), 

establishing a three-drug-lethal-injection protocol. (Morales v. Cal. Dept. 

of Corrections and Rehabilitation, supra, 168 Cal.App.4th at p. 732.) 

Condemned inmates challenged the validity of 0.P. 770 in Marin County· 

Superior Court on the ground that it was adopted without compliance with 

the Administrative Procedure Act. (Ibid.) The superior court agreed and 
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.. 
struck down the protocol. (Ibid.) CDCR appealed, and argued that 

compliance with the AP A was not required under the single-prison 

exception because all executions are conducted at San Quentin. (Ibid.) 

The First District-·Court of Appeal rejected this argument, and .held 

that·CDCR was ~obligated to promulgate regulations for its lethal-injection 

process in compliance with the AP A.. ·(Morales v. Cal. Dept. of Corrections 

and Rehabilitation, supra, 168 Cal.App.4th at p. 732.) The court found that 

0 .P. 770 was a rule of general application because it declared ·how a certain 

class of irnnates-condemned iI'l.mates-would be treated. (Id. at p. 739.) 

It further noted th51t the protocol was 'not _subject to the single-facility 

·exception because "it directs the performance of numerous functions 

beyond San-Quentin's-wans." _(Id. at,p. 740.) For example, to ensure that 
... 

the.execution team,is .compr.isediof qualified i:p.embers, the protocol 

al;lthori,zed @C&t~ .. r,;~qi;u.it q~8-Jhfied ,5t~ff from otber institutions if a 

suffi:ci~nt.nu;J.A~.~r=~<il}~l4-not:i}:>,~:f1¢rQ:e~, from- S-·~ Quentin. (lb id.) 

,.•'<: ·~i~,. "f;t~-'. fu::~PmP.li~nc.~ ;WJthJAf q[;pleA'§Clf)~§lR;;p:i;0mll:lgated regulations 
. ~ - · . . ·' . 

. i~"tPf.Q~idirtg.:fo1ta~t;ht~,e;..clr.);lgnl~tJ:\~l;.iJrj~~.t,i0,~~prne.ess, sjmilar to the process 

. · upi!.e.'ld as.constftut\onaL~~·:tb.e.:£lihJit~c_liSt(l<t~s S:upre.me Court.. (See Baze v 

°J~,~~s-,,su,pr,.r;i,- 5~3;;U~~.i:;)JFPW:e'fi.2r:~~~~t~.:~9.Qll as those regulations. were 
. . 

pr0mulgated, .c.ou,demne~brmJ:at~~,.a;ga.i.n ,sue4 in. Ma:rjn County Superior · 

. Coµrt,. ·as.serti.ng ~that ·CDCR ,c}id, .n$),1 ·SlJ.PSt.~tially ;GOII).ply with the AP A 

. when it promulgated the regulations.':; The sup.~r,ior court,a.$feed,. granted 

. summary judgment against ·bneR; and,;;;on.,Fe~iµacyt2J, 2012, permanently· 

enj:ome~ {~BCR fro.in exec:uting 'lll.JiY•;cpp.dei,nned;;inmat~ :by lethal-injection 

until new regulations have been :p:i.:omrt,lga.t~dAn comp:liance with the AP A. 

(Pet. Ex. ~.)- -. · 
.. 

. . ·CDQR,.;is .;currently appeal}ngithat,J't.il.iµgd,l'J.;the first.District. (Ex. 6.) 

"':C-DCR's·decision:teyde.fend:1ctb,~.;:tl,uie.e.-:-.dffig'pr9t090l,,.op. appeal ~er:tainly 

·qannot· be -deemed an abuse ,of di~~t§'<,tioµ;,'gh~en the'.;lime~nd res~urces the 

-:-.. ; 

;~~i~~Pff~±~'r':t-:: . , ·,';!, •. _ 
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state invested to develop it, the Baze de-cision, and the fact that numerous 

other states and the federal government still use the three-drug method. 

(Death Penalty Information Center, State by State Lethal1njection 

'<http://www.deathpenaltyinfo.org/state-lethal-injection> [as of May 22, 

2012] (identifying the 3 5 states that have lethal injection as at least a 

potential for capital punishment, and noting that most use a three-drug 

method, while only six have changed to a single-drug method].) In fact, the 

petition admits that CDCR's three-drug protocol is similar to or better than 

the protocol upheld in Baze, and admits that it was within CDCR's 

discretion to atfompfto establish and defend the three-drug protocol. (Pet. 
. ' 

at p. 20.) It also correctly admits that CDCR's decision to fight the 

. challenge to its protocol rather than switching the protocol was within the 

CDCR's discret~on. (Id.) 

The petition simply argues that although those decisions were within 

CDCR's discretion, CDCR is n<;>w abusing its discretion because the 

littgation _has not been quickly resolved. (Id.) The apparent frustration with 

'.ii\J,'.'--:;! .i:;;.-- .- ·the delays caused by the litigation brought by conderti.ried'" ih~ates is 

- :·: >' · ,,___ ; understandable. But the subjective argument that the-lit~gation has_ now 

taken too.long is not a sufficient basis to engage mandamus-relief. 

Moreover, the state is already. t~king action to reduce further delays 

by considering alternative protocols for the purpose of developing new 

lethal-injection regulations. (See Ex. 6 and Section III, below.) CDCR's 

. development of new regulations cannot reasonably be deemed an abuse of 

discretion given the Morales appellate decision and the Sims injunction . . 

Against this backdrop, the petition's legally dubious suggestion that CDCR 

should develop an alternative protocol without promulgating new 

regulations amounts to nothing more than second-guessing. Mandamus is 

not available to second-guess CDCR's considered judgments. (See 

American Federation of State, County and Municipal Employees v. 

7 

' ;~~ 

' - ' 

,. 

:~ 

  Case: 14-56373, 02/27/2015, ID: 9439658, DktEntry: 19, Page 192 of 228



Case 2:09-cv-02158-CJC   Document 107   Filed 06/09/14   Page 64 of 67   Page ID #:4168

SER 191

F .-

Metropolitan Water Dist. of Southern California, supra, 126 Cal.App.4th at 

p. 261.) 

III. THE PETITION SHOULD BE DENIED B.ECAUSE CDCR ls 
ALREADY D:E;VELOPING AN ALTERNATIVE LETHAL

INJECTION PROCESS. 

The petition essentially seeks an order compelling CDCR to develop 

an alternatiye l~thal-injection process. But, at the Governor's direction, 
I • ' . .;;-·~ • 

CDCR has already begun the process of consideri?-g alternative regulatory 

protocols, including a one-drug protocol, for carrying out the death penalty. 

(See Ex. 6.) 

The petition suggests that CDCR should simply draft a single-drug, 

·single-prison, lethal-injection protocol without promulgating new 

regulations. But doing so would put CDCR in apparent violation of 

Morales andthe permanent injunction in Sims. Rather than expediting the 
.:.. \·~, ,·.·-~·.r··:~~r;{;..i .":... . . . . 

development of a protocol free of legal impediments, the petition's . 
· :: .. ~~ L ·-~~-..H=,c:~;~~l:·,: -~~) .. i~~~~'t~'{Ji.~,\-. · ·' · ::...; .... · . 

proposed CO};ltSe of actio"Q .wou~d inevitably subject CDCR to new litigation, 
n. '.}i . .;0.)~.t,~;.:~1;;~·~~·~~~~~i~-~~;jt~~;r,n .. ~ . t x.;i.~:i .~~~ .· !\'.' ~:.-... . . • . ~ - . . .. . ' 

and a possible injunction (if not sancti9ns) from the :tv,I:arin County Superior 
. ,·.~"'tf?'&~rf~.~jl·:~~~b~~s~f~~~~.,-i~:\~· ·.;~:.),;.'q-.~;;~·.:~(J.;''. ~~ · .. !-· ~ . · 

Court or.the E.ir~tJJ._istrict G.ourt or'Appeal, ca~sing further delay. The First 
·,'~~·3~ •' r •• ! · ,'1~~!~\i·t~~~~.t\f~:t? ~h~;1t~:~.t·l;~1s;#.:fi;''~. 1' J, • • • .. :• 

District ali~apy r~J~cted CD~R' s arguments that the ·single-prison 
• t. ~ r~ ~~-::f'; . .f;,eH:}1J~;i{~~1·tr~~~:M !.~$.}!,: ·· /.. · · . · 

exce,ption to t);i.e AP A apph'es.· (Morales v. Cal. Dept. of Corrections and 
\ '"r • :\}~~f; ·~:·:.;,:~~;~~~~.ij"f" -~}:I' :J·~ •.-:!..· :•' . ~ • ·. 

Rehabilitatio11, supra, 168 Cal.App.4th at p. 740.) And mandamus is not 
-~·.-' .. ..". ;;.;::'.i~x~;r .. ~it~ .. :!r! ).. . ..-: ~·· : .. ~ · . ~: ~ ~ ..... ·: ··'·. 

availaole to seqond-guess CDCR's determination that an effective lethal-. n~·,. . . 

~i~j;~~~n-~~~~~·},,i~~~~~~~}~~~~~~~~~t b~ ~~~~~~~11,als a~ _.CDCR 
headquarters and. elsewhere. . 

·. '"~;-~~t-:.~·:JJJ(~~~~- ~~: ... ~-~~,~~~ ·_:.~ . . :-.~:· ; -··v- :, . 

R~ther t!J.an proceed in the ill-advised manner the petition proposes, 
, ~·.~;. , -;:~r .. ~..'f>ht:>' - ~~:-kr·i ·' '. .:(· ·. .• · .· . i.-~ .i3 . .. t. . '.. ... . 

CDCR has begun the process of considering alt~rnative letha.1.-injection 
) ; ·~: . ·. ~; . i . . ~-' - . : ) -.. ~ .. ·:· •' t :'."'"-:' • . •. ~ 

protocols to develop new regulations so that it complies with its legal 
. ··'" ··.l.t.: i.:1 :· ;-i. ~.~fi;;f;f,:;·.:'.";J!-.f~r .~;~{ · . · ·".:' · :~ ~ ;.i.': :. ·· . . i ~ _ 

obligations under Sims, Morales, and the AP A. In sum, the petition is 
:..( .. -~·~':' ' ·.:': '!-)· ·~·'.':".~:r~~~~';.~ .; . . -- ·-- ·-····-- .. ···- ---· . ~-~,,..-. ... --- - ··--·- - - .. 

. .. i.8 
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unnecessary and should be denied because CDCR already is considering 

alternative lethal-injection protocols. 

IV. THE PRIORITY-OF-JURISDICTION DOCTRINE MILITATES 
AGAINST GRANTING WRIT RELIEF BECAUSE LITIGATION Is 

PENDING IN THE FIRST DISTRICT COURT OF APPEAL 
CONCERNING CD CR'S OBLIGATIONS UNDER THE AP A 
RELATED TO ITS LETHAL-INJECTION PROTOCOL.. 

Under the doctrine of priority of jurisdiction (sometimes called the 

rule of exclusive concurrent jurisdiction), the first superior court to assume 

and exercise jurisdiction in the case acquires exclusive jurisdiction until the 

'matter is disposed of. (Plant lnsuTation Co. v. Fibreboard Corp. (1990) 

224 Cal.App.3d 781, 786-787 .) The doctrine avoids conflict of jurisdiction, 

multiplicity of suits, confusion, and contradictory decisions. (Ibid; see also 

Levine v. Smith (2006} 145 Cal.App.4th 1131, 1135.) If the court 

exercising original jurisdiction has the power to bring before it all the 

necessary pa:ties, even though the parties in the second action are not 

identical, that will not preclude the application of the rule. (Plant 

Insulation Co., at p. 788.) Some.courts have viewed the doctrine as ... 
implicating the subsequent court's jurisdiction, while other courts have 

•' , .... 

viewed the doctrine as implicating considerations of comity and judicial 

·discretion .. (Compare Plant Insulation Co, supra, 224 Cal.App.3d at pp. 
. . . 

786-787 and Levine v. Smith, 145 Cal.App.4th 1131, with Childs v. Eltinge 

(1973) 29 Cal.App.3d 843; In re Marriage a/Gray (1988) 204 Cal.App.3d 

1239; see also 2 Witkin, Cal. Procedure (5th ed. 2008) Jurisdiction, § 427, p .. 

1077.) 

The writ petition clearly presents AP A issues that are intertwined with 
. . 

those in CDCR's appeal in Sims, which is currently pending in the First 

District Court of Appeal. That case involves, among other things, the 

procedures CDCR must follow before conducting any executions by lethal 

injection. The judgment CDCR is challenging on appeal permanently 
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·" 

enjoins it from "carrying out the execution of any condemned.inmate by 

lethal injection unless and until new regulations governing lethal injection 

executions are.promulgated in compliance with the Administrative 

Procedure .Act." {Ex. 5, pp. 106.:28-107:3, emphasis .added.) The petition's 

view that CDCR should develop a new protocol without promulgating new 

regulations would seem to place CDCR in direct viofation of a plain 

reading ~f the permanent injunction . 

. Regardless of whether the priority-of-jurisdiction doctrine is deemed 

mandatory· or discretionary, the policy reasons behind it, such as avoiding 

multiplicity of sui't'.', jurisd.ictiorial. conflicts, contradictory decisions, and 

confusion, militate against this Court exercising its discretion to grant relief 
• . 

here. The relief that the petition" s~eks would be more appropriately sought 

in the First D~·strict Court of Appeal, ·wher~ the Sims appeal is currently 

pending. 
. · : 

CONCLUSION 

The.Co~-~hould not exercise its discretion to issue a writ of mandate 
. '~ 1·rrr-r:~or;··~HJl.t/J · :·~·J . · 

becau~e ·the n:i,.~n:Q.~r ffi,whic,h CDC,R. has chosen to irriplement the lethal-
._ .. ,· · ·· ·:-....... :. 1 .- ·~~t) -:fttl!v=> ~~·~.- ·1Jf. . :• :1 · . 

iq.jectioI). pr_o,t.os.o:\ i.H~'\S~:ma~le .. apd appropriate. CDCR's actions have not 
. . ·' .~ ' ·:· :: ··~·rtn:~~·:rJ(.lti '~:'r~;r·:,. · ··,·· -- . __ · . . 

been arbitrazy, ca;prjcigus,, or ·entirely without evidentiary support. And the 
. . . ~., ~--,( -~ £) ..:.1 $~ !::'. ... ~)~ '..~ . . . J • •': • : . • • • 

Court cannot compel CDCR to exer~ise its discretion-in a particular manner. 
· ·· ~·- ,\\ ,~ ~~ ~:Y:A'f.!._ !·-' · .: .. ·· . .. 

Moreovyr, t~e G<jvem.or .has ~irected CDCR to. begin the process of 
• • ' , . I 

con~idering .aHen;ia~ive-reguJations, so the relief Petitiqner essentially -seeks 
·· _ ........ ~.;----.-:·· .... ;:;-;··:.;rt'!'';:r"~rr "!'\r;4 ··· ·""~ .~~-·· ~;. •• · . ... • · ; .. · ... _: ... 1 ~~ittt1 

;.·· •• : • • 

is already underway . . Fin,ally, the relief sought (assuming forargument that ·. .. ... . . 

it is substantively viable) should be sought in the First District Court of 
. , ; . -' " •'· . T' ..• ~--· : . i '· •1:-. .. :: ' . 

• ' ~ • .!' • -· 

. ... ,.;.:, ~.:.1.:·· .. :· .. _;·. ·"'·10 
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• , '·.:.. 

" . . ~~:· 
? . '"i· 

~~ ~ . ·· ... 'J,f· 
. : . -.:~:: 

: .·:·~: ~.~ 

·) -~·; .• 1 ~·~ft 
·:~'.k 

:- .·. ~-~~· 
1 ·;:· -:>f:t 

~~1 f:· 

Appeal, which has already considered CDCR's APA obligations once· and 

is now considering those obligations again in the Sims appeal. For alt of 

these reasons, the petition should be denied. 

Dated: May 22, 2012 

·_ ~ • • • .:. ! • . :~ . ~ •. . 

. SF2012204329 
. 31"459954.docx 

. .-·. ~ . . .. .. ~- . 

· Respectful_ly submitted, 

KAMALA D. HARRIS 

Attorney General of California 
JONATHANL. WOLFF 

Senior Assistant Attorney General 

THOMAS S. PA TIERSON 

Supervising Deputy Attorney General 
MICHAEL J. QUfNN 

Deputy Attorney Genera,! 
MARISA Y KIRSCI:IENBAUER 

Deputy Attorney General 
Attorneys for Respondents~California 
Department of Corrections and 
Rehabilitation and Matthew Cate 

. ~ . ~~- ~: . 
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IN THE SUPREME COURT OF CALIFORNIA 

En Banc 

In re ERNEST DEWAYNE JONES on Habeas Corpus. 

The Motion to Withdraw Petition for Writ of Habeas Corpus, filed by petitioner Ernest Dewayne Jones on April 5, 2010, is granted. The petition for writ of habeas corpus filed on March 11 , 2010, is ordered withdrawn. The Application to Defer Informal Briefing on Petition for Writ of Habeas Corpus, filed together with the petition 
on March 11, 2010, is denied as moot. 

GEORGE 
Chief Justice 

  Case: 14-56373, 02/27/2015, ID: 9439658, DktEntry: 19, Page 197 of 228



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

 

   

 

EDMUND G. BROWN JR. 
Attorney General of California 
DANE R. GILLETTE 
Chief Assistant Attorney General 
PAMELA C. HAMANAKA 
Senior Assistant Attorney General 
A. SCOTT HAYWARD 
Deputy Attorney General 
HERBERT S. TETEF 
Deputy Attorney General 
State Bar No. 185303 

300 South Spring Street, Suite 1702 
Los Angeles, CA  90013 
Telephone:  (213) 897-0201 
Fax:  (213) 897-6496 
E-mail:  DocketingLAAWT@doj.ca.gov 

Attorneys for Respondent 
 

IN THE UNITED STATES DISTRICT COURT 

FOR THE CENTRAL DISTRICT OF CALIFORNIA 

 

ERNEST DEWAYNE JONES, 

Petitioner,

v. 

ROBERT K. WONG, Acting Warden 
of California State Prison at San 
Quentin, 

Respondent.

CV-09-2158-CJC 

DEATH PENALTY CASE 

ANSWER TO PETITION FOR 
WRIT OF HABEAS CORPUS 

 
The Honorable Cormac J. Carney, U.S.  
District Judge 
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 1  

 

Vincent Cullen, the Acting Warden of the California State Prison in San 

Quentin, California,1 by and through his attorneys of record, files this Answer to the 

Petition for Writ of Habeas Corpus filed on March 10, 2010, and hereby generally 

and specifically denies each and every allegation therein, including but not limited 

to the allegations contained in subject headings, subheadings, and footnotes, except 

as expressly set forth herein.  Respondent answers the Petition by admitting, 

denying, and affirmatively alleging as follows: 

Dated:  April 6, 2010 
 

Respectfully submitted, 

EDMUND G. BROWN JR. 
Attorney General of California 
DANE R. GILLETTE 
Chief Assistant Attorney General 
PAMELA C. HAMANAKA 
Senior Assistant Attorney General 
A. SCOTT HAYWARD 
Deputy Attorney General 

/s/ Herbert S. Tetef 
HERBERT S. TETEF 
Deputy Attorney General 
Attorneys for Respondent  

 

 

                                           1  Respondent notes that Vincent Cullen is now the Acting Warden of the 
California State Prison in San Quentin, California.  Pursuant to Federal Rule of 
Civil Procedure 25(d), Respondent respectfully requests that he be substituted as 
Respondent in this matter. 
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PROCEDURAL AND JURISDICTIONAL STATEMENT 

A. Custody 
Petitioner, Ernest Dewayne Jones, is in the custody of the California 

Department of Corrections and Rehabilitation in San Quentin, California, pursuant 

to the judgment and conviction in People v. Ernest Dwayne Jones, Los Angeles 

County Superior Court case number BA063825. 

Petitioner received a fair guilt and penalty trial by an impartial jury.  No errors 

of federal constitutional dimension occurred in connection with his criminal 

proceedings.  The convictions for which he is held in custody and his sentence of 

death are valid and proper and do not violate the Constitution or laws or treaties of 

the United States.  Petitioner is entitled to no relief on any of the claims or 

subclaims alleged in the Petition for Writ of Habeas Corpus. 

B. Trial Court Proceedings 
On February 1, 1995, a jury convicted Petitioner of the first degree murder 

(Cal. Penal Code § 187(a); count 1) and forcible rape (Cal. Penal Code § 261(a)(2); 

count 3) of Julia Ann Miller.  As to the murder, the jury found true a special 

circumstance that it was committed while Petitioner was engaged in the 

commission of a rape (Cal. Penal Code § 190.2(a)(17)).  As to both offenses, the 

jury found that Petitioner personally used a knife (Cal. Penal Code § 12022(b)) and 

had served a prior prison term (Cal. Penal Code § 667.5(a)&(b)).2  (CT at 365, 

367.) 

On February 16, 1995, following a penalty trial, the jury fixed the penalty for 

the murder at death.  (CT at 428.)  On April 7, 1995, the court pronounced a 
                                           2  Respondent is filing, concurrently with this Answer, a Notice of Lodging 
(“NOL”), which describes the documents being lodged pursuant to Local Rule 83-
17.7, including the Clerk’s Transcript (“CT”), the Reporter’s Transcript (“RT”), 
and the briefs, opinion, and/or orders filed in connection with Petitioner’s direct 
appeal (case number S046117) and the habeas corpus proceedings (case numbers 
S110791, S159235, & S180926) in the California Supreme Court.  All further 
references to particular lodged documents herein will be to “NOL” letter and 
number (e.g., NOL A1) or “CT” or “RT” unless otherwise specifically indicated.  
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judgment of death in accordance with the jury’s verdict.  In addition, it imposed a 

prison sentence of twelve years for the rape, which was stayed.  (CT at 512, 515-

16.) 

C. State Post-Conviction Proceedings  

1. Appeal to the California Supreme Court 
On March 17, 2003, the California Supreme Court affirmed the judgment of 

conviction and death sentence on direct appeal (case number S046117).  People v. 

Jones, 29 Cal. 4th 1229, 131 Cal. Rptr. 2d 468 (2003).  (NOL B4.)  On October 14, 

2003, the United States Supreme Court denied a petition for writ of certiorari.  

Jones v. California, 540 U.S. 952, 124 S. Ct. 395, 157 L. Ed. 2d 286 (2003).  (NOL 

B7.) 

2. California Supreme Court Habeas Corpus Petitions 
On October 21, 2002, Petitioner filed his first petition for writ of habeas 

corpus in the California Supreme Court (case number S110791).  (NOL C1.)  On 

October 16, 2007, Petitioner filed his second petition for writ of habeas corpus in 

the California Supreme Court (case number S159235).  (NOL D1.)  On March 11, 

2009, the California Supreme Court denied both petitions for writ of habeas corpus.  

(NOL C7 & D6.)  On March 11, 2010, the day after he filed the instant Petition for 

Writ of Habeas Corpus, Petitioner filed a third petition for writ of habeas corpus in 

the California Supreme Court (case number S180926).  (NOL E1.)  That petition is 

pending.3 

/// 

/// 
                                           3  At the time Petitioner filed his third habeas corpus petition in the California 
Supreme Court, he also filed a motion in the California Supreme Court to defer 
briefing on the petition pending resolution of exhaustion issues in the instant federal 
proceedings.  In the motion, Petitioner indicated that he would withdraw the state 
petition if it were determined that all claims in the instant federal Petition are 
exhausted.  Since Respondent is not asserting that any claims in the instant federal 
Petition are unexhausted, Respondent anticipates that Petitioner will be 
withdrawing the California Supreme Court habeas petition. 
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D. Federal Habeas Corpus Proceedings 
On March 27, 2009, Petitioner filed in this Court a request for appointment of 

counsel, a request for stay of execution and status conference, and a notice of 

intention to file a petition for writ of habeas corpus.  On March 31, 2009, this Court 

issued an order staying execution of the death sentence until ninety days after the 

appointment of counsel.  On April 14, 2009, current counsel was appointed to 

represent Petitioner in these proceedings. 

On March 10, 2010, Petitioner filed the instant Petition for Writ of Habeas 

Corpus (“Petition” or “Pet.”), which contains thirty claims for relief. 

PREAMBLE TO ANSWER 
The Petition is subject to 28 U.S.C. § 2254 et seq., as amended by the 

Antiterrorism and Effective Death Penalty Act of 1996 (“AEDPA”).4  The 

California Supreme Court denied each of Petitioner’s claims and subclaims on the 

merits.  As a result, Petitioner cannot obtain federal habeas relief because the 

California Supreme Court’s denial of each claim and subclaim was not contrary to 

any clearly established Supreme Court authority, did not involve an unreasonable 

application of clearly established Supreme Court authority, and did not involve an 

unreasonable determination of the facts based on the evidence presented to it within 

the meaning of § 2254(d).  As to each claim for which no clearly established 

Supreme Court authority existed at the time of the California Supreme Court’s 

denial of the claim, federal habeas relief is precluded by § 2244(d).  As to each 

claim and subclaim that fails to allege a cognizable claim in a federal habeas 

proceeding, or fails to allege a prima facie federal constitutional claim for relief, the 

claim fails. 

As to the statements contained in the “Introduction” section of the Petition, 

Respondent denies, or lacks sufficient knowledge to admit or deny, every allegation 
                                           4  All further statutory references are to Title 28 of the United States Code 
unless otherwise specified. 

Case 2:09-cv-02158-CJC   Document 28    Filed 04/06/10   Page 10 of 81

SER 200

  Case: 14-56373, 02/27/2015, ID: 9439658, DktEntry: 19, Page 202 of 228



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

 

 4  

 

contained in the “Introduction” section.  As to the statements contained in the 

“Procedural History and Background” section of the Petition, Respondent denies, or 

lacks sufficient knowledge to admit or deny, every allegation contained in the 

“Procedural History and Background” section.  As to the statements contained in 

the “Jurisdiction” section of the Petition, Respondent denies, or lacks sufficient 

knowledge to admit or deny, every allegation contained in the “Jurisdiction” 

section.  In addition, as to the factual allegations made in support of Petitioner’s 

thirty claims for relief (including all subclaims), Respondent denies, or lacks 

sufficient knowledge to admit or deny, every factual allegation made in support of 

Petitioner’s thirty claims for relief (including all subclaims); alternatively, 

Respondent denies that the alleged facts, if true, entitle Petitioner to federal habeas 

relief.  Additionally, Respondent does not respond to argumentative or conclusory 

statements in the Petition, because these statements do not require an admission or 

denial. 

Further, Petitioner is not entitled to an evidentiary hearing on any claim or 

subclaim alleged in the Petition because a proper application of § 2254(d) requires 

that each claim be adjudicated on the basis of the record before the California 

Supreme Court.  Holland v. Jackson, 542 U.S. 649, 652, 124 S. Ct. 2736, 159 L. 

Ed. 2d 683 (2004) (per curiam) (“we have made clear that whether a state court’s 

decision is unreasonable must be assessed in light of the record the court had before 

it”), citing Yarborough v. Gentry, 540 U.S. 1, 124 S. Ct. 1, 157 L. Ed. 2d 1 (2003), 

Miller-el v. Cockrell, 537 U.S. 322, 348, 123 S. Ct. 1029, 154 L. Ed. 2d 931 (2003), 

Bell v. Cone, 535 U.S. 685, 697 n.4, 122 S. Ct. 1843, 152 L. Ed. 2d (2002) (Bell I) 

(declining to consider evidence not presented to state court in determining whether 

its decision was contrary to federal law).  Permitting an evidentiary hearing to allow 

Petitioner to more fully develop the factual basis of a claim would render any such 

claim unexhausted, and a sound application of § 2254(d) impossible.  Schriro v. 

Landrigan, 550 U.S. 465, 474, 127 S. Ct. 1933, 167 L. Ed. 2d 836 (2007) 
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“due diligence” within the meaning of § 2254(e), and cannot otherwise meet the 

stringent requirements of § 2254(e)(2). 

CLAIM TWENTY-SEVEN: CONSTITUTIONAL AND INTERNATIONAL LAW 
VIOLATIONS BECAUSE OF LENGTHY PERIOD OF CONFINEMENT UNDER 
SENTENCE OF DEATH  
In Claim Twenty-Seven, Petitioner claims various federal constitutional 

violations and a violation of international law on the ground that California’s death 

penalty post-conviction  procedures permit execution following a long period of 

confinement under a sentence of death.  (Pet. at 414-18.)  Petitioner raised this 

claim in his opening brief on appeal in the California Supreme Court.  (NOL B1 at 

229-43.)  The California Supreme Court rejected the claim on the merits in its 

reasoned published opinion on appeal.  (NOL B4; People v. Jones, 29 Cal. 4th at 

1267.) 

The non-retroactivity doctrine forecloses federal habeas corpus relief as to the 

constitutional provisions alleged by Petitioner in support of this claim because, at 

the time his conviction became final, existing precedent did not “compel” the result 

he now seeks.  See Teague v. Lane, 489 U.S. at 299-301.  And, in any event, none 

of the recognized exceptions to the non-retroactivity doctrine apply to this claim. 

In addition, Petitioner is precluded from obtaining federal habeas relief 

because the California Supreme Court’s denial of each claim and subclaim was not 

contrary to any clearly established Supreme Court authority, did not involve an 

unreasonable application of clearly established Supreme Court authority, and did 

not involve an unreasonable determination of the facts based on the evidence 

presented to it within the meaning of § 2254(d).  To the extent that no governing 

clearly established Supreme Court authority existed at the time of the California 

Supreme Court’s denial of the claim, federal habeas relief is precluded by § 

2254(d).  To the extent that Petitioner overcomes the § 2254 bar, the claim fails 

under a de novo standard of review.  To the extent that the claim fails to allege a 
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cognizable claim in a federal habeas proceeding, or fails to allege a prima facie 

federal constitutional claim for relief, it fails. 

As to the factual allegations made in support of Claim Twenty-Seven, 

Respondent denies, or lacks sufficient knowledge to admit or deny, every 

allegation; alternatively, Respondent denies that the alleged facts, if true, entitle 

Petitioner to federal habeas relief.  Further, Petitioner is not entitled to an 

evidentiary hearing on this claim, including all subclaims, because a proper 

application of § 2254(d) requires that the claim be adjudicated on the basis of the 

record before the California Supreme Court.  Holland v. Jackson, 542 U.S. at 652 

(“we have made clear that whether a state court’s decision is unreasonable must be 

assessed in light of the record the court had before it”), citing Yarborough v. 

Gentry, 540 U.S. 1, Miller-el v. Cockrell, 537 U.S. at 348, Bell v. Cone, 535 U.S. at 

697 n.4 (declining to consider evidence not presented to state court in determining 

whether its decision was contrary to federal law).  Permitting an evidentiary hearing 

to allow Petitioner to more fully develop the factual basis of the claim would render 

his claim unexhausted, and a sound application of § 2254(d) impossible.  Schriro v. 

Landrigan, 550 U.S. at 474 (“Because the deferential standards prescribed by § 

2254(d) control whether to grant habeas relief, a federal court must take into 

account those standards in deciding whether an evidentiary hearing is 

appropriate.”).  Moreover, no evidentiary hearing should be held because, to the 

extent that Petitioner’s claim is not fully factually developed, he failed to exercise 

“due diligence” within the meaning of § 2254(e), and cannot otherwise meet the 

stringent requirements of § 2254(e)(2). 

CLAIM TWENTY-EIGHT: INEFFECTIVE ASSISTANCE OF APPELLATE 
COUNSEL 

In Claim Twenty-Eight, Petitioner claims various federal constitutional 

violations on the ground that appellate counsel rendered ineffective assistance by 
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MICHAEL LAURENCE (Bar No. 121854) 
CLIONA PLUNKETT (Bar No. 256648) 
PATRICIA C. DANIELS (Bar No. 162868) 
HABEAS CORPUS RESOURCE CENTER 
303 Second Street, Suite 400 South 
San Francisco, California 94107 
Telephone: 415-348-3800 
Facsimile: 415-348-3873 

SUPREME COURT 

Ff LED 

APR - 5 2010 

Frederick K. Ohlrich Clerk 

Deputy 

Attorneys for Petitioner Ernest Dewayne Jones 

IN THE SUPREME COURT OF THE STATE OF CALIFORNIA 

IN RE ERNEST DEWAYNE JONES, 

Petitioner, 

On Habeas Corpus. 

l CASE NO. S 180926 

Related Automatic Appeal 
Case No. S046117 

Los Angeles Superior Court 
Case No. BA063825 

REPLY TO RESPONDENT'S RESPONSE TO DEFER INFORMAL 

BRIEFING ON PETITION FOR WRIT OF HABEAS CORPUS AND 

MOTION TO WITHDRAW PETITION FOR WRIT OF HABEAS 
CORPUS 

TO: THE HONORABLE RONALD M. GEORGE, CHIEF JUSTICE OF 

CALIFORNIA AND TO THE HONORABLE ASSOCIATE JUSTICES 

OF THE SUPREME COURT OF THE STATE OF CALIFORNIA. 

Petition.er Ernest Dewayne Jones, by and through his attorneys, the 

Habeas Corpus Resource Center ("HCRC") respectfully submits this Reply 

to Respondent's Response To Application to Defer Informal Briefing on 

Petition For Writ Of Habeas Corpus, and independently applies to this 

Court for an order granting petitioner's motion to withdraw the Petition for 

Writ of Habeas Corpus, filed March 11, 2010, and the Application to Defer 

Informal Briefing filed concurrently therewith. 
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Petitioner's request is based on the Petition for Writ of Habeas 

Corpus filed on March 11, 20 I 0, the Application to Defer Informal Briefing 

on Petition for Writ of Habeas Corpus; respondent's Response to Defer 

Informal Briefing on Petition for Writ of Habeas Corpus; the pleadings and 

documents already on file in People v. Jones, Case No. S046117; In re 

Ernest Dewayne Jones, Case No. S110791; In re Ernest Dewayne Jones, 

Case No. S 159235; and, on the attached memorandum of points and 

authorities. 

Dated: April 5, 2010 Respectfully submitted, 

HABEAS CORPUS RESOURCE CENTER 

/J'U~J ie~C<.. 
By: Michael Laurence 

Attorneys for Petitioner: 
Ernest Dewayne Jones 
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MEMORANDUM OF POINTS AND AUTHORITIES 

FACTUAL BACKGROUND 

Petitioner filed timely Petitions for Writ of Habeas Corpus, on 

October 21, 2002 (Case No. Sl 10791), and October 16, 2007 (Case No 

S159235). This Court issued an order denying both petitions, on March 11, 

2009. 

On March 10, 2010, petitioner filed a Petition for Writ of Habeas 

Corpus by a Prisoner in State Custody in the United States District Court for 

the Central District of California ("Federal Petition"). On March 11 , 2010, 

petitioner filed a Petition for Writ of Habeas Corpus ("Petition") with this 

Court that contained identical claims to those filed in the district court. On 

March 11, 2010, petitioner also filed an Application to Defer Informal 

Briefing on the Petition for Writ of Habeas Corpus ("Application"), 

requesting the Court to defer any informal briefing, were it to be requested, 

to permit the parties to first resolve any dispute as to whether or not all 

claims in the Federal Petition were properly exhausted. On March 26, 

2010, respondent filed a Response to Application to Defer Informal 

Briefing on Petition for Writ of Habeas Corpus ("Response"). In his 

Response, respondent stated that he had examined the Federal Petition and 

determined that all claims therein appeared to be exhausted. Accordingly, 

based on respondent's concession that the claims contained in the Federal 

Petition have been fairly presented to this Court in the direct appeal and the 

previous petitions for writ of habeas corpus, petitioner moves this Court to 

withdraw the Petition filed March 11, 2010. 
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ARGUMENT 

"If the district court determines that all claims have been exhausted 

or respondent waives exhaustion, petitioner will seek an order dismissing 

the petition filed in this Court on March 11, 2010." (Application at 4.) 

Respondent's determination that all claims within the Federal 

Petition have been properly exhausted, and its assertion that it ''will 

therefore be filing an answer to the federal petition and will not be asserting 

that any claims are unexhausted" (Response at 1 ), render moot the necessity 

for the Petition, as set forth in the Application. 

Granting the requested order to withdraw the Petition and 

Application will serve the interests of justice and preserve this Court's 

scarce judicial resources for those cases that require this Court's review. 

CONCLUSION 

For the foregoing reasons, this Court should issue an order granting 

petitioner's request to withdraw the Petition for Writ of Habeas Corpus 

filed on March 11, 2010 and the concurrently filed Application to Defer 

Informal Briefing. 

DATED: April 5, 2010 Respectfully submitted, 

Habeas Corpus Resource Center 

Michael Laurence 
Attorney for Ernest Dewayne Jones 
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PROOF OF SERVICE 

I, Carl Gibbs, declare that I am a citizen of the United States, 

employed in the City and County of San Francisco, I am over the age of 18 

years and not a party to this action or cause, and my current business 

address is 303 Second Street, Suite 400 South, San Francisco, California 

94107. 

On April 5, 2010, I served a true copy of the following: 

REPLY TO RESPONDENT'S RESPONSE TO DEFER INFORMAL 
BRIEFING ON PETITION FOR WRIT OF HABEAS CORPUS AND 

MOTION TO WITHDRAW PETITION FOR WRIT OF HABEAS 
CORPUS 

in said cause by placing true copies thereof in a sealed envelope, with first 

class postage thereon fully prepaid, in the United States mail at San 

Francisco, California, addressed as follows: 

Herbert S. Tetef 
Deputy Attorney General 
California Attorney General's Office 
300 South Spring Street 
Los Angeles, CA 90013 

Harry Cauldwell 
Pepperdine University School of Law 
24255 Pacific Coast Hwy 
Malibu, CA 90265 

California Appellate Project 
101 Second Street, Ste. 600 
San Francisco, CA 94105 

Ernest Jones 
P .0. Box J-60400 
San Quentin, CA 94974 

I declare under penalty of perjury that the foregoing is true and 

correct. 

Executed on April 5, 2010. 
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In re 

ERNEST DEWAYNE JONES, 

On Habeas Corpus. 

CAPITAL CASE 

Case No. S 180926 

(Judgment Affirmed, 
March 17, 2003, in 
Related Direct Appeal 
(S046117) 29 Cal.4th 
1229) 

RESPONSE TO APPLICATION TO DEFER 
INFORMAL BRIEFING ON PETITION FOR 

WRIT OF HABEAS CORPUS 

EDMUND G. BROWN JR. 
Attorney General of California 
DANER. GILLETTE 

Chief Assistant Attorney General 
PAMELA C. HAMANAKA 
Senior Assistant Attorney General 
A. Scorr HAYWARD 

Deputy Attorney General 
HERBERT S. TETEF 
Deputy Attorney General 
State Bar No. 185303 

300 South Spring Street, Suite 1702 
Los Angeles, CA 90013 
Telephone: (213) 897-0201 
Fax: (213) 897-6496 
Email: DocketingLAA WT@doj.ca.gov 

Attorneys for Respondent 
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Respondenl, the People of the State of California, hereby file this 
response to petitioner's "Application to Defer Informal Briefing on Petition 
for Writ of Habeas Corpus" (hereinafter "Application to Defer''). The 
purpose of this response is to neither oppose nor agree with petitioner's 
request, but to simply inform the Court of the present procedural posture of 
the federal case. As explained below, in light of that procedural posture, 
petitioner should immediately withdraw the petition that he recently filed in 
this Court. 

On March 11, 2010, petitioner filed the instant petition for writ of 
habeas corpus. On March I 0, 2010, petitioner filed a petition for writ of 
habeas corpus in the United States District Court in Ernest Dewayne Jones 
v. Robert K. Wong (CV-09-2158-CJC). In the Application to Defer, 
petitioner requests that this Court defer informal briefing on the instant 
habeas corpus petition to allow the parties and the federal court an 
opportunity to resolve whether the claims in the federal petition are 
exhausted. Petitioner indicates that he will withdraw the instant petition if 
the federal court determines that all claims in the federal petition are 
exhausted or if respondent waives exhaustion. (Application to Defer at 4.) 

Petitioner has apparently assumed that respondent would be asserting 
that the federal petition is unexhausted. However, respondent has 
examined the federal petition and has determined that all claims therein 
appear to be exhausted. Further, respondent recently informed petitioner's 
counsel of this determination. Respondent will therefore be filing an 
answer to the federal petition and will not be asserting that any claims are 
unexhausted. Accordingly, since respondent will not be asserting that the 
federal petition is unexhausted, and the parties will not be litigating the 
issue of exhaustion in federal court, petitioner should immediately 
withdraw the instant petition, consistent with his representation in the 
Application to Defer that he would do so. This Court should order that if 
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the state petition is not withdrawn by April 9, 2010, respondent will be 

ordered to file an informal response. 1 

Dated: March 25, 2010 

LA2010501096 
60525447.doc 

Respectfully submitted, 

EDMUND G. BROWN JR. 

Attorney General of California 
DANE R. GILLETTE 

Chief Assistant Attorney General 
PAMELA C. HAMANAKA 

Senior Assistant Attorney General 
A. SCOTT HAYWARD 

Deputy Attorney General 

HERBERT S. TETEF 

Deputy Attorney General 
Attorneys for Respondent 

1 Assuming that petitioner withdraws the petition, the issue whether 
the petition is procedurally barred will not arise. However, respondent 
notes that petitioner indicates in both the Application to Defer (at p. 4) and 
the petition for writ of habeas corpus (at p. 23) that he believes all claims in 
the petition have already been presented to this Court either on appeal or in 
previous habeas corpus petitions. Thus, petitioner's representation 
essentially concedes that the petition is procedurally barred, either because 
it is successive, repetitive, untimely, and/or barred by Jn re Waltreus (1965) 
62 Cal.2d 218, 225. 
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CERTIFICATE OF COMPLIANCE 

I certify that the attached RESPONSE TO APPLICATION TO 

DEFER INFORMAL BRIEFING ON PETITION FOR WRIT OF 

HABEAS CORPUS uses a 13 point Times New Roman font and contains 

332 words. 

Dated: March 25, 2010 EDMUND G. BROWN JR. 
Attorney General of California 

HERBERT S. TETEF 
Deputy Attorney General 
Attorneys for Respondent 
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DECLARATION OF SERVICE BY U.S. MAIL 

Case Name: In re Ernest Dewayne Jones 
No.: 8180926 

I declare: 

I am employed in the Office of the Attorney Gen~ral, which is the office of a member of the 
California State Bar, at which member's direction this service is made. I am 1 8 years of age or 
older and not a party to this matter. I am familiar with the business practice at the Office of the 
Attorney General for collection and processing of correspondence for mailing with the United 
States Postal Service. In accordance with that practice, correspondence placed in the internal 
mail collection system at the Office of the Attorney General is deposited with the United States 
Postal Service that same day in the ordinary course of business. 

On March 25, 2010, I served the attached RESPONSE TO APPLICATION T O DEFER 
INFORMAL BRIEFING ON PETITION FOR WRIT OF HABEAS CORPUS by placing a 
true copy thereof enclosed in a sealed envelope with postage thereon fully prepaid, in the internal 
mail collection system at the Office of the Attorney General at 300 South Spring Street, Suite 
1702, Los Angeles, CA 90013, addressed as follows: 

Michael Laurence 
Cliona Plunkett 
Patricia C. Daniels 
Habeas Corpus Resource Center 
303 Second Street, Suite 400 South 
San Francisco, CA 94107 

California Appellate Project (SF) 
101 Second Street, Suite 600 
San Francisco, CA 94105-3647 

Los Angeles Superior Court - Central 
District - Stanley Mosk. Branch 
Los Angeles Superior Court 
111 North Hill Street 
Los Angeles, CA 90012 

,Second Appellate District 
Dl'vision One 
Court of Appeal of the State of California 
300 South Spring Street 
2nd Floor, North Tower 
Los Angeles, CA 90013 

I declare under penalty of perjury under the laws of the State of California the foregoing is true 
and correct and that this declaration was executed on March 25, 2010, at Los Angeles, 

California. \J O 
D.A.Dvorak ~ 

LA2010)01096 

60528032.doc 

Declarant Signature ~. 
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;; 

MICHAEL LAURENCE (Bar No. 121854) 
CLIONA PLUNKETT (Bar No. 256648) 
PA1RICIA C. DANIELS (Bar No. 162868) 
HABEAS CORPUS RESOURCE CENTER 
303 Second Street, Suite 400 South 
San Francisco, California 94107 
Telephone: 415-348-3800 
Facsimile: 415-348-3873 

Attorneys for Petitioner ERNEST DEWAYNE JONES 

IN THE SUPREME COURT OF THE STATE OF CALIFORNIA 

IN RE ERNEST DEWAYNE JONES, 

Petitioner, 

On Habeas Corpus. 

l
j ::::;~~tomatic Appeal 

Case No. S046117 

~ Los Angeles Superior Court 
Case No. BA063825 

APPLICATION TO DEFER INFORMAL BRIEFING ON PETITION 
FOR WRIT OF HABEAS CORPUS 

TO: THE HONORABLE RONALD M. GEORGE, CHIEF msTICE OF 
CALIFORNIA AND TO THE HONORABLE ASSOCIATE WSTICES 
OF THE SUPREME COURT OF THE STATE OF CALIFORNIA. 

Ernest Dewayne Jones ("petitioner"), through counsel, the Habeas 

Coq)us Resource Center (HCRC), applies for an order deferring informal 

briefing on the Petition for Writ of Habeas Corpus (Petition), filed March 

11 , 2010, should such informal briefing be desired by the Court, to permit 

the parties and the federal District Court to resolve whether any claims 

contained herein are unexhausted. 

Petitioner's application is_ based on the pleadings and documents 

already on file in this matter and People v. Jones, Case No. S046117; In re 

Ernest Dewayne Jones, Case No. Sl 10791; In re Ernest Dewayne Jone.RECEIVED 

1 

MAR 11 2010 

CLERK SUPREME COURT 
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Case No. Sl59235; and, on the attached memorandum of points and 
authorities. 

Dated: March 11, 2010 Respectfully submitted, 

HABEAS CORPUS RESOURCE CENTER 

~J~ 
By: MICHAEL LAURENCE 

Attorneys for Petitioner: 
Ernest Dewayne Jones 
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MEMORANDUM OF POINTS AND AUTHORITIES 

A. STATEMENT OF FACTS 

On October 20, 2000, the Court appointed the Habeas Corpus 

Resource Center (HCRC) to represent petitioner in post-conviction 

proceedings before this Court. Pursuant to that appointment, the HCRC 

filed.timely Petitions for Writ of Habeas Corpus on October 21, 2002 (Case 

No. Sl 10791), and October 16, 2007 (Case No. S159235). Both Petitions 

were denied on March 11, 2009. 

On March 26, 2009, the HC~C filed a motion for "Ex Parte 

Application For Appointment Of Counsel; Request For Stay Of Execution 

And Status Conference; Notice Of Intention To File Petition For Writ Of 

Habeas Corpus; And Declarations In Support," in the United States District 

Court for the Central District of California ("district court"). The HCRC 

was appointed to represent petitioner in his federal habeas corpus r1 

proceedings on October 26, 2009. 

On March 10, 2010, petitioner filed a petition for habeas corpus in 

the district court that contains the same claims as the Petition filed in this 

Court on March 11, 2010. 

B. GRANTING THIS APPLICATION WILL PRESERVE 
JUDICIAL RESOURCES AND ENABLE A PROMPT RESOLUTION 
OF PETITIONERS CLAIMS. 

"The law mandates prompt disposition of habeas corpus petitions 

([Pen. Code] § 1476), and the interest of the state in the finality of judgment 

weighs heavily against delayed disposition of pending petitions." (In re 

Clark, 5 Cal. 4th 750, 782 (1993).) Consistent with the legitimate interests 

identified in Clark, petitioner seeks to promptly and efficiently resolve the 

issue of potentially unexhausted claims. 
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Petitioner is subject to the statute of limitations imposed by the Anti

Terrorism and Effective Death Penalty Act (AEDPA) for filing his federal 

habeas corpus petition. Under the AEDP A, petitioner must file his federal 

habeas corpus petition within either (1) one year following the date on 

which judgment on the direct appeal becomes final. See 28 U.S.C. § 

2244(d)(l). The limitations period is tolled for the period "during which a 
' 

properly filed application for State post-conviction or other collateral 

review with respect to the pertinent judgment or claim is pending." Id. at § 

2244(d)(2). In petitioner's case, the federal statute of limitations began 

running the day after this Court denied the state habeas corpus petitions on 

March 11, 2009. 

Petitioner believes that all claims presented in the Petition to be filed 

in the district court before or on March 11, 2010, have been properly 

exhausted in this Court either on direct appeal or Jn the previous petitions 

for a writ of habeas corpus. Nevertheless, respondent may not share the 

view that all claims in the Petition have been properly exhausted. 

Petitioner requests, therefore, that informal briefing on the petition 

filed March 11, 2010, be deferred pending respondent's identification of 

any potentially unexhausted claims in federal court, and the district court's 

determination of whether the federal petition contains any unexhausted 

claims. If the district court determines that all claims have been exhausted 

or respondent waives exhaustion, petitioner will seek an order dismissing 

the petition filed in this Court on March 11, 2010. In the alternative, should 

the district court determine that some claims have not been fairly presented 

to this Court, petitioner will notify the Court and request an order for 

informal briefing. In any event, deferring informal briefing will serve the 

interests of judicial economy and will permit the resolution of any dispute 
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as to which claims have not been exhausted, prior to the expiration of the 

statute of limitations period. 28 U.S.C. 2244(d). 

C. CONCLUSION 

For the reasons set forth above, petitioner respectfully requests that 

this application be granted, so that any dispute as to which claims have not 

been exhausted may be resolved. 

DATED: March 11, 2010 Respectfully submitted, 

Habeas Corpus Resource Center 

Michael Laurence 
Attorney for Ernest Dewayne Jones .-
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PROOF OF SERVICE 

I, Carl Gibbs, declare that I am a citizen of the United States, 

employed in the City and County of San Francisco, I am over the age of 18 

years and not a party to this action or cause, and my current business 

address is 303 Second Street, Suite 400 South, Sa:n Francisco, California 

94107. 

On March 11, 2010 I served a true copy of the following: 

APPLICATION TO DEFER INFORMAL BRIEFING ON PETITION 
FOR WRIT OF HABEAS CORPUS 

in said cause by placing true copies thereof in a sealed envelope, with first 

class postage thereon fully prepaid, in the United States mail at San 

Francisco, California, addressed as follows: 

Herbert S. Tetef 
Deputy Attorney General 
California Attorney General's Office 
300 South Spring Street 
Los Angeles, CA 90013 

Harry Cauldwell 
Pepperdine University School of Law 
24255 Pacific Coast Hwy 
Malibu, CA 90265 

California Appellate Project 
101 Second Street, Ste. 600 
San Francisco, CA 94105 

Ernest Jones 
P.O. Box J-60400 
San Quentin, CA 94974 

~ declare under penalty of perjury that the foregoing is true and 

correct. 

Executed on March 11, 2010. 
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treated alike"); (supra Claims Sixteen and Twenty-three.). Petitioner's 

moral culpability was substantially diminished by the severity of his 

mental illness, making his death verdict unlawfully disproportionate to his 

actual, personal responsibility for the crime. Gregg v. Georgia, 428 U.S. 

153 (1976) (joint opinion of Stewart, Powell and Stevens, JJ) (a sentence 

that is "grossly out of proportion to the severity of the crime" violates the 

Eighth Amendment). 

23. Petitioner's convictions and death sentence also are 

unlawful because the conduct of criminal proceedings and the imposition 

of the death penalty in a racially discriminatory manner violate provisions 

of international treaties binding upon the United States. (See supra 

Claims Fourteen, Nineteen, Twenty-two, and Twenty-five.) 

24. State and federal procedural laws, rules or practices may not 

be applied to deprive petitioner of his) international rights. 

AA. CLAIM TWENTY-SEVEN: EXECUTION FOLLOWING A 
LONG PERIOD OF CONFINEMENT UNDER A SENTENCE 
OF DEATH WOULD VIOLATE PETITIONER'S RIGHT TO 
BE FREE FROM CRUEL, TORTUROUS, AND UNUSUAL 
PUNISHMENT. 

Petitioner's sentence of death and continued confinement are 

unlawful and unconstitutional under the Fifth, Sixth, Eighth, and 

Fourteenth Amendments to the United States Constitution and 

international law as set forth in treaties, customary law, international 

human rights law, and under the doctrine of jus cogens because the 

California death penalty post-conviction procedures failed to provide 

petitioner with a constitutionally full, fair, and timely review of his 

conviction and sentence. 

In support of this claim, petitioner alleges the following facts, 

among others to be presented after full discovery, investigation, adequate 
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funding, access to this Court's subpoena power, and an evidentiary 

hearing: 

1. Petitioner was sentenced to death on April 7, 1995. (2 CT 

504.) 

2. Through no fault of petitioner, more than four years passed 

before the California Supreme Court appointed counsel on April 13, 1999, 

to represent petitioner on appeal. 

3. Through no fault on petitioner's part, Appellant's Opening 

Brief was not filed until June 19, 2001, more than two years after the 

initial appointment of counsel. Respondent's Brief on appeal was filed on 

November 6, 2001, and Appellant's Reply Brief was filed on February 26, 

2002. 

4. Petitioner's conviction and sentence were affirmed by the 

!l1 California Supreme Court on March 17, 2003, and petitioner's petition for 

a writ of certiorari to the United States Supreme Court was denied on 

October 14, 2003, over eight years after he was sentenced to death. 

5. Petitioner's state habeas petition was filed on October 21, 

2002. His state habeas petition was denied by the California Supreme 

Court on March 11, 2009, fourteen years after he was sentenced to death. 

6. California's procedure for review of death judgments does 

not permit a condemned person to choose whether he wishes to appeal his 

sentence, as the appeal is automatic. Cal. Penal Code § 1239(b). But 

even if it did, petitioner's right to make use of the automatic appeal and 

habeas corpus remedies provided by law in California does not negate the 

cruel and degrading character of the length of continuous confinement of 

many years under a judgment of death. Petitioner had no control over the 

major causes of delay in his case, including delays in the appointment of 

his counsel. 
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7. Petitioner was received at San Quentin on April 24, 1995,. 

and assigned to Death Row, where he currently lives. 

8. Since petitioner's confinement at San Quentin in 1995, 

eleven men have been executed, several inmates came within hours of 

their execution before those executions were stayed, eight more 

committed suicide, and forty-five more have died of natural causes or 

violent means, and the cause of death of one additional man is still being 

investigated by the Marin County Coroner. During this time, several of 

the executions have been botched, and unprecedented publicity has 

focused on the torturous nature of the method of execution currently 

employed in California. 

9. Petitioner lives in a solitary cell, a 5-by-10 foot box, 

consisting of three concrete walls and a fourth wall of bars and wire mesh. 

Petitioner cannot see other prisoners thfough the bars. Either in or out of 

his cell, petitioner is under surveillance by one or more guards armed with 

loaded weapons. He eats meals in his cell, and is restricted severely in the 

amount and type of personal property. that he is permitted to possess. His 

time out of his cell is restricted and whenever he is transported he is 

handcuffed behind his back. 

10. The United States stands virtually alone among the nations 

of the world in confining individuals for periods of many years 

continuously under a sentence of death. 

a. The international community recognizes that, without 

regard for the question of the appropriateness or inappropriateness of the 

death penalty itself, prolonged confinement under these circumstances is 

cruel and degrading and in violation of international human rights law. 

Pratt v. Attorney General for Jamaica, 4 All.E.R. 769 (P.C. 1993); 

Soering v. United Kingdom, 11 E.H.R.R. 439, 440-41 (1989) (Eur. Ct. 
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H.R.). 

b. Soering specifically held that, for this reason, it 

would be unlawful for the government of Great Britain to extradite a man 

under indictment for capital murder in the State of Virginia, in the absence 

of assurances that he would not be sentenced to death. 

c. The developing international consensus demonstrates 

that, in addition to being cruel and degrading, what the Europeans refer to 

as the "death row phenomenon" in the United States is also "unusual," 

within the meaning of the Eighth Amendment, entitling petitioner to relief 

for that reason as well. 

d. The delay in final resolution of cases in California far 

exceeds that of any other state with capital punishment. The excessive 

delay thus violates the Eighth Amendment's evolving standards of 

decency. 

11. Execution of petitioner following such confinement under a 

sentence of death for this lengthy period of time would constitute cruel 

and unusual punishment because of the physical and psychological 

suffering inflicted on petitioner. 

a. Given the psychologically torturous, degrading, 

brutalizing, and dehumanizing experience of living on Death Row, the 

confinement itself constitutes cruel and unusual punishment. 

b. "(W]hen a prisoner sentenced by a court to death is 

confined in the penitentiary awaiting the execution of the sentence, one of 

the most horrible feelings to which he can be subjected during that time is 

the uncertainty during the whole of it." In re Medley, 134 U.S. 160, 172 

(1890) (four week period of confinement); see also Lackey v. Texas, 514 

U.S. 1045 (1995) (Stevens, J., joined by Breyer, J., respecting the denial 

of certiorari) (seventeen years). 
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12. Execution of petitioner following such confinement under a 

sentence of death for this lengthy period of time would constitute cruel 

and unusual punishment because the State's ability to exact retribution 

. and to deter other serious offenses by actually carrying out such a 

sentence is drastically diminished, such that this· extraordinary sentence 

does not serve any legitimate state interest. 

a. Imposition of a death sentence must serve legitimate 

and substantial penological goals that could not otherwise be 

accomplished in order to survive Eighth Amendment scrutiny. 

b. If the punishment serves no penal purpose more 

effectively than a less severe punishment, then it is unnecessarily 

excessive within the meaning of the Punishments Clause. Furman v. 

Georgia, 408 U.S. 238, 280 (Brennan, J. concurring) (1974); id. at 312-

13, (White, J. concurring); Ceja v. Stewartt J34 F.3d 1368, 1373-78 (9th 

Cir. 1998) (Fletcher, J. dissenting from order denying stay of execution). 

c. A death sentence executed against petitioner serves 

neither a deterrent nor retributive purpose given his extended existence on 

Death Row. Tne acceptable state interest in retribution has been satisfied 

by the psychological and physical severity of his sentence ·and the 

·additional deterrent effect after many years in prison (and a continuing 

lifetime of incarceration) is minimal at best. 

13. Because of the following circumstances, the state has no 

legitimate penological interest (deterrent or retributive) in executing 

petitioner and his execution would involve the needless infliction of 

avoidable mental anguish and psychological pain and suffering were it to 

occur. 

a. The facts and exhibits set forth in claims One, Four, 

Sixteen, and Twenty-three concerning petitioner's mental state at the time 
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of the crime, his character and background, and his neurocognitive and 

mental vulnerabilities are incorporated by this reference. 

b. Eighteen years have passed since his arrest and 

approximately fifteen years have passed since the judgment of death 

occurred; several more years likely will pass before his sentence, if 

affirmed, will be implemented. 

14. Petitioner's sentence of death under these circumstances is 

prohibited by the Constitution and must be set aside and modified. 

BB. CLAIM TWENTY-EIGHT: PETITIONER WAS DEPRIVED 
OF THE RIGHT TO EFFECTIVE ASSISTANCE OF 
COUNSEL ON APPEAL. 

Petitioner's conviction, sentence, and confinement were unlawfully 

obtained in violation of petitioner's Fourth, Fifth, Sixth, Eighth, and 

Fourteenth Amendment rights. Petitioner was denied his right to due 

process, equal protection, the right to counsel and the effective assistance 

thereof, full and fair appellate proceedings, and a reliable determination of 

his guilt, death eligibility, and punishment due to appellate counsel's 

representation, which prejudicially fell below minimally acceptable 

standards of competence by counsel acting as a zealous advoc~te in a 

capital case. 

In support of this claim, petitioner alleges the following facts, 

among others to be presented after full discovery, investigation, adequate 

funding, access to this Court's subpoena power, and an evidentiary 

hearing. 

1. The California Supreme Court appointed appellate counsel 

to represent petitioner in his automatic appeal on April 13, 1999. The 

court certified the record on April 28, 2000. Thereafter, appellate counsel 

requested and received seven extensions of time. Appellate counsel filed 
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